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Ii.11 not be able to attend the hearing before the Court scheduled for 
uary 31, 1975. I would, however, like to register a strong objection 
the language of proposed Rule 27.03, Subdivision 9. The last sentence 
that rule would seem by implication to deny a Court the right to modify 
sentence involving payment of fines or jail after that sentence was pro- 
need. This, I believe, would be unduly restrictive to the Court and, 
10, in many cases, would work a hardship upon defendants who appear in 
rt. 

the present time it is q,uite common for our Court to permit installment 
'ments of fines. From time to time a person who is making weekly or monthly 
ments comes back to Court and indicates that there has been a substantial 
nge in circumstances since the fine was imposed. For example, a man who 

employed gets laid off or injured and for some period of time is unable 
pay the fine. The Court should have the option of reducing the fine or 
ending the time for payment. A literal interpretation of the proposed 
.e might mean that once the installment payment schedule was set, the 
rt could not even modify the dates of those payments. 
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even more serious problem is present in the case of jail terms imposed at 
e time of sentencing. At the present time we have a program in our county 
il under the supervision of the Department of Court Services. I have a 
snding rule that any person sentenced to jail for a period in excess of 
fteen days shall be immediately interviewed and a post-sentence report 
led by the Department. Based upon that report, a sentence may be modified 

suspended upon certain conditions. It is our experience th.at relatively 
ort sentences seem to be the most effective. However, particularly in the 
se of first offenders who may believe that the courts really do not look 
riously on their misconduct, the imposition of a ninety day sentence which 

thereafter reduced is very effective. I am of the impression that this sort 
“shock probation” is widely used throughout this state. I am also of the 

pression that .the courts of some other states have construed language similar 
that of the proposed rule to mean that a court may not modify a jail sentence 

ce imposed. 

recognize that by properly q,ualifying the sentence as imposed, I could perhaps 
serve to the Court Services the right to release a defendant early. It is also 
ue that at the present time it is generally the practice of this Court to 
pose a jail sentence and add the phrase “unless released prior thereto by 
e Department of Court Services”. Quite possibly, that sort of language would 
oid the problem created by Subdivision 9. I do not believe, however, that 
e rules should be so restrictive. If I neglected to add the language, the 
fendant would then be required to serve the full ninety days without possi- 
lity 0-F later modification. 

believe it would also be advisable to clear up the question which presently 
ists as to who has the authority to modify sentences. Accordingly , I would 
opose that proposed Rule 27 -03, Subdivision 9 be amended and that a Sub- 
vision 10 be added as follows. 

Subd iv is ion 9 Correction or Reduction of Sentence. 
The court at any time may correct a sentence not 
authorized by law. 

Subdivision 10 Modification of Sentence. The Court 
may at any time modify a sentence during either a stay 
of imposition or execution of sentence except that the 
court may not increase the period of confinement. The 
court may modify a sentence imposing a fine, jail or 
workhouse term at any time prior to its completion, 
except that the fine or period of confinement may not 
be increased . Except as otherwise provided in these 

rules, any such mod if ica t ion shall be done by the judge 
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who imposed such sentence. If such judge is unavailable, 
the Chief Judge of the district shall appoint a judge to 
act for the sentencing judge, In a single-judge district, 
the acting judge shall have such authority. 

rs truly I 

3rd King 

ge of Dodge-Olmsted County Court 
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T;QBLE'~P CONTENTS 

Introduction: ~ 

Proposed Amendments: 

H. 

Rule 2.01, 
probable ca ", 

0 eliminate transcription of all 
se hearings and require transcription 

only where defendant requests. 

Rule 3.03, 

1 

0 eliminate use of aertified mail 
in service f summons, permit nightcapping of 
petty misde eanor warrants, and permit arrests 
on non-nigh capped warrants between 6:00 A.M. 
and g:OO P.,., rather than g:OO A.M. and 9:OO P.M. 

Rule 4.02, ubd. 5 (l), to permit initial 
appearance 
matters in % 

n felony and gross misdemeanor 
istrict, rather than county court, 

where the tyo courts concur. 

Rule 4.02, $ubd. 5 (3), to eliminate the 
requirementof a written oomplaint where there 
is a tab ch tige 
cases, i 

in misdemeanor and traffic 
exce-t where (a) the arresting party did 

not witness~the offense or (b) the court requires 
a written complaint, and to eliminate the 
requirementthat the complaint be filed within 
36 hours, e4cept where the defendant is in custody. 7 

Rule 6.03, to permit the court on its own motion 
to compel compliance with conditions of release, 
without requiring a prior intervention by the 
prosecution, 9 

Rule 6.05, o permit the court to require 
reports by ail officials on persons In custody 
more frequently than biweekly. 11 

Rule 7.03, 'o permit the court to limit the 
reproductio 4 of raw police reports in 
scandalous cjases. 12 

Rule 23, to ieliminate the provision that 
serious offenses such as driving while under the 
influence c n be reduced to petty misdemeanors 
without con ent of the legislature or the court. 13 

6, to eliminate the require- 
proceedings be transcribed 

14 

2 



1 
A 'i 

that the long-term effect of the adoption of a 

of rules of criminal procedure will be to freeze the present 

e of the art into permanency. The great advances in Constitutional 

criminal law tive come from court decisions, not codifiers. It 

istory from the Corpus Juris Civilis 

oleon that codes start out as advances and end 

hindrances. ~ 

that a Code will be adopted. It should 

e the present idocument, unless substantial amendments are made. 

ttached amendments are not exhaustive, and represent only my 

changes which would make the Rules 

The proposed Misdemeanor Rules were inserted into the document 

rt almost as an afterthought. They were never circu- 
I 

ommittee for comment. The January 31 hearing before 

the first opportunity for criticism and review of 

rules by affected persons. 

he Hennepin or Ramsey County Municipal 

er !of the Advisory Committee. Since our benches 

r through membership on the Committee nor the 

he Misdemeanor Rules do not reflect the 

rience of our benches in handling large number of 

It is respectf/ully suggested that the Rules be referred back 

th instructions that the Committee provide an 

ected individuals to be heard, and that the 

dopting the attached amendments. 
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PROPOSED AMENDMENT TO RULE 2.01 

es 

cc 

SE 
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. ..Except as provided in Rules 11.06 and 15.08, the facts 

sblishing probable cause to believe that an offense has been 

mitted and that the defendant committed it shall be set forth 

zrately in writibg in or with the complaint, or in supporting 

idavits, and Mayo be supplemented by sworn testimony of witnesses 

en before the issuing officer. If such testimony is taken, a note 

stating shall beg made on the face of the complaint by the issuing 

icer. The testimony shall be recorded by a reporter or recording 

trument& aa~-8ka~~-Be-t~a#ee~~~~~-a~~-~~~e~~ A free transcript 
~ 

such testimony &all be provided on request to the defendant or 

counsel. 

COMMENT 

The propo 
transcribe and P ed rule would require that the court reporter 

testimony was c 
file every probable cause hearing at which 
aken beyond the facts set forth in or 

attached to the complaint. 

The propo al will be counterproductive. 
tempt $udges e ther to eliminate such'examillations~~and 

i 

It will 

rely exclusive y upon the summarx statements contained 
in the complai t, or to conduct off the record" 
interrogations/ of complainants, simply to reduce the 
typing burden on their reporters. 

If it were required that a free transcript of the 
probable cause; hearing be provided to the defendant or 
his lawyer if either of them requests, the burden of 
transcription 
defendant's 

ould be materially reduced while the 
to be apprised of the facts which 

support the plaint against him would be preserved. 
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PROPbSED AMENDMENTS TO RULE 3.03 

3.03, Subd. 1; The warrant shall be executed by an officer 

;horized by law. The summons may be served by any officer authorized 

serve a warrant) and if served by eeatified mail, it may also be 

ved by the clerk of the court of which the issuing officer is 

Ige or Judicial officer. 

Subd. 3. Theiwarrant shall be executed by the arrest of the 

'endant. If the'offense charged is a misdemeanor the defer&ant 

ll not be arrested on Sunday, or on a legal holiday, or between 

! hours of 9:OO blclock p.m. and 9+00 6:00 o'clock a.m. on any other 
. rrA~eee-i;ke-eSP~ase-~~-~~~~~~~~e-By~ 

:ept by direction of the issuing officer, endorsed on the warrant 

n exigent circumstances exist. The officer need not have the 

rant in his pos 
6 
ession at the time of the arrest, but shall inform 

defendant of the existence of the warrant and of the charge 

Jnst him. 

The summons shall be served on an individual defendant by 

.ivering a copy to him personally or by leaving it at his dwelling 

se or usual place of abode with some person of suitable age and 

cre$&bnz then residing therein or by mailing it by eeH&?ied first 

,ss mail to the 4efendant's last known address. A summons directed 
, 

a corporation shall be issued and served in the manner prescribed 

law for service~of summons on corporations in civil actions or 

eez&iPied firstclass mail addressed to the corporation at its 

.ncipal place of;business or to an agent designated by the corporation 

receive service of process. 
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COMMENT 

1. Eliminate certified mail. The idea behind the summons 
concept is to: 'reduce the number of arrest warrants issued. 
Mailed noticei therefore, 

i 
should use that form of mail most 

likely to be ,eceived and read. 

The postman who does not find the addressee of certified 
mail at home eaves 
up the item a 

a card requesting the addressee to pick 
the post office. 

The urban poor know certified mail means trouble and 
tend not to pick it up. In addition, of course, many have 
no cars, and it is unlikely that anyone would take a special 
bus trip jUStit pick up a certified letter. Thus the use 
of certified mail will result in more, rather than fewer 
warrants. 

2. Permit nightcapping of petty misdemeanor warrants. 
It is impossi le to find a certain class of urban defendant 
during the da 
permitted to 

Why should these "night people" be 
flout the law? 

3. Permit non-nightcapped warrants to be served after 
6:00 A.M. Atrpresent, we must give the police a full 
nightcap in order to authorize them to pick up a defendant 
who goes to work before g:OO A.M., unless we want .him 
arrested at work. 
to 6:oo A.M. 

Advancing the service hour from g:OO A.M. 

and fewer arr f 
ould result in fewer requests for nightcap 
sts at work. 
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PROPOSED ~AMENDMENT TO'RULE 4.02, Subd. 5 (1) 

If an arrested person is not released purusant to this rule or 

exclusive of Sundays and legal holidays, 

COMMENT 

The only 
P 
olicy reasons to require the first appearance 

of a felony or gross misdemeanor defendant to be in the 
county court abe (1) to set the date for the preliminary 
hearing, if demanded; or (2) because the district court 
may not be in session when the defendant is to appear. 

I 
With the 

preliminary he 
ubstitution of the omnibus hearing for the 

courts where t 
reason (1) does not apply in those 

e district court wil.1 handle the omnibus. 
Reason (2) hasnever applied in Hennepin and Ramsey Counties, 
where the district court holds daily sessions for the 
arraignment of c'riminal defendants. i 
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the Rules should permit the district and 
county courts of these counties to agree that all appear- 

y and misdemeanor defendants be in the 

Such a procedure would have the following advantages: 

(1) It wobld eliminate the initial county court 
appearance, t 
arrest and tr q 

s reducing the amount of delay between 
1; 

(2) It wo' Id reduce the likelihood of mistake by 
reducing the $.m ber of court records required; 

(3) It wo Id halve the number of appearances which 
u must be made by defense attorneys prior to trial; 

(4) It w!ould enable the district Judges to have 
full control o er the conditions of release or bail of 
felony or gross misdemeanor defendants, rather t,han 
being bound i 
which they ma $ 

fact by county court determinations with 
not agree. 

Since thei proposed amendment is permissive, not 
mandatory, there should be no opposition to its adoption. 
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PROPOSED MNDMENT TO RULE 4.02, SUBD. 5(3) 

4.02, Subd. 51 (3). Complaint or tab charge; Misdemeanors. 

If there is no complaint made and? filed b-y the time of the 

fendant's first 1 ppearance in court as required by this rule for 

nisdemeanor char b e, the clerk shall enter upon the records a brief 

xtement of the okfense c.harged, including a citation of the statute, 
I 

Le, regulation, ordinance or other provision of law which the 

Pendant is alleg d 1 to have violated. This brief statement shall 

the complaint. ~ Wewever3-ir-tke-3~~ge-e~~e~s~-e~-~~-~e~~es~e~-~~ 

e-~e~sea-eka~ge~te~-APe-a~~e~~e~~-a~~e~~~-eem~~a~~~-s~a~~~~e-~~e 
I 

I-P&&e& A formal complaint shall be ordered if it shall appear 
I 

tt the person arrested or cited the defendant did not witness 
I 

? offense charged, and in other cases in the discretion of the 

Ige. If the defbndant is in custody, and no valid complaint hams 

zn made and file within 36 hours after the &ma& order therefor, 

:lusive of Sundabs and legal holidays, the defendant shall be 
I 

rcharged, the proposed complaint, if any, and any supporting 

)ers s.hall not be filed, and no record shall be made of the 
I 

jceedings. A complaint is valid when it (1) complies with the 
I 

luirements of Rule 2, and (2) the judge has determined from the 

lplaint and any supporting affidavits or supplemental sworn 

itimony that the e + is probable cause to believe that an offense 

3 been committedJ Upon the filing of a valid complaint, the 
I rendant shall belarraigned. When a charge has been dismissed 

r failure to fil$ a valid complaint and a valid complaint is 

:reafter filed, a warrant shall not be issued on that complaint 

Less a summons ha s been issued first and either could not be served 

, if served, the/defendant failed to appear in response thereto. 
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COMMENT 

1. The vwritten complaint"' requirement. This rule 
by its terms requires that a 'sworn, written complaint 
issue upon re in any tab charge, and, impliedly, on 
every misdeme traffic ticket. 

law in every county court except 
ould be changed. The written complaint 

imposes a lot of busy work on prosecutors 
the number of court appearances, and 

does not serve any valid public purpose. 

in the Comment to this rule that "It is 
t complaints will b e requested by defendants 
percentage of misdemeanor cases because 

ermitted under Rule, 7.03' is simply naive. 
which is now subject to the proposed 

written complaint is a routine first 
step for almost all defendants who are represented by 
counsel. , 

Thus eve 
iI 

y 
a sheaf of co 

day a bored prosecutor or policeman brings 
plaints before an equally bored judged, 

swears routinely to all of them, and due process goes on. 

With the "'open file" policy dictated by Rule 7.03 in 
misdemeanor c 
written compl 

4 

ses, 
ints 

there is simply no reason for mandatory 
except where the armg or citing 

officer did not witness the offense or in those circum- 
stances where the arraignment judge, in his sound discretion, 
determines that the circumstances call for it. This is the 
present--and bletter--practice in Ramsey County. 

2. The 36-hour rule. If the defendant is not in 
custody, there is no eartmy reason why the complaint 
should have to be produced in 36 ,hours. The statement 
in the Cpmment that 
waived by a de 

"The 36-hour limit, of course, can be 
endant'" is not supported by the Rule. In 

any event, I d not believe defense attorneys will freely 
waive a provistlon which might get their clients off Scot-free. 
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PROPOSED ‘AMENANT TO RUIJi: 6.03 

6.03, Subd. 1. Upon an-app&ieaHen-ef -kke-gresee#~Pag-at$ePney 

beg&g-%ha% the v$olation by a defendant bas-vie&a$ed of the conditions 

,-defrendan% the judge or judicial officer of the court in which the 

ter is pending may issue a warrant directing that the defendant 

arrested and taken forthwith before s~eh-3~~gef-3adle~al-e~f~ee~~ 

the court. A summons directing the defendant to appear before 

‘h-3~dger-3~dPe~ai-eff~eeP~-eP court at a specified time shall 

issued instead of a warrant unless it reasonably appears that 

re Is a substant$al likelihood that the de’fendant will fail to 

pond to a summons, or when the whereabouts of the deferjldant is 

:nownrL the defendant fails to make a required court appearance, 

the public safety requires that a warrant issue immediately. 

COMMENT 

The amendments to lines 3 and 7 are to eliminate 
surplusage and;make it clear that a warrant is returnable 
before any judge of the court, rather than solely before 
the issuing judge. 

The amendment to line 4 is to preserve the court’s 
power to compel the appearance of persons before It 
regardless of qhether the prosecutor requests that a 
warrant be issued. Prosecutors tend to be lax in 
policing violations of conditional releases, and a 
defendant oughi& not be able to remain in violation 
merely because ‘the prosecutor does nothing about it. 

The additional language at the end of Subd. 1 
is to make it blear that we do not have to resort to a 
summons before’issuing a warrant if the nature of the 
defendant’s violation is a failure to appear as ordered. 
A direct&on to appear is an order of court, a failure 
to appear is a/direct violation of that order. I do 
not think we ought to have to send the defendant an 
engraved invit+tion before taking stronger means to 
insure his presence. The “public safety” amendment 
is designed to cover situations where the condition 
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of release wa(; imposed to protect an innocent party. 
If the defendbrA, for instance, threatens a complaining 
witness, we s 
merely becaus P 

ould not .have to use a summons first 
hLs whereabouts are known and it is likely 

that he would'respond to a summons. 
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PROPOSED AME~DMEN’T TO WLE 6.05 

The trial court shall exercise 

detention of defendants within the court's 

purpose of eliminating all unnecessary 

in charge of a detention facility shall 

ten-days is in custody pending criminal charges, arraignment, trial, 1 
setntence, or revocation of probation. Reports shall be made as 

frequently as the $ourt shall direct, but at least twice each week. 

Reports to the county court shall include prisoners held for 
I 

other counties, states or the United States. 

11 

The propdsed rule is barbaric. We require daily 
reports of everyone who is held for our court, and they 
are screened every morning by a judge. The rule would 
only permit u$ to require such reports twice a week, 
and then onlyof defendants who.have been in cu*stody 
for over ten days. 

The clarifying language referring to prisoners 
held for other counties is essential in view of the 
vagueness of Uhe phrase 
over the prisoners," 

"court having jurisdiction 
which can be taken to mean only 

those courts $n which the charges are pending. 

One matter which is not dealt with in the rule 
is the problem of Federal prisoners held in local 
detention fac$.lities. While it rarely happens, a 
Federal prisoner will occasionally be "forgotten" in 
a local jail. If his name were required to be on the 
detention list, the odds are that at some point an 
arraignment judge would check with the local Federal 
authorities to see what they intend to do with him. 
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PROPOSED AE;ENDMENT TO RULE 7.03 

7.03. Before the date set for the Omnibus Hearing, in felonies 

gross misdemeanor cases, the prosecution and defenda& defense 

11 complete the discovery that is required by Rules 9.01, subd. 1 

2 to be made without the necessity of an order of court. 

In misdemeanor cases, without order of court the prosecuting 

xney on request of the defendant or his attorney shall, prior 

arraignment or at any time before trial, permit the defendant or 

attorney to inspect and reproduce the police investigatory 

xts. Any other discovery shall be by consent of the parties 

3y met&en-te-the order of court. For good cause shown, the court 

limit or forbid1 the reproduction or dissemination of the police 

sstigative reports. 

COMMENT 

'The correbtion in line 2 is merely to correct an error 
in parallelism. 

The substantive change is to permit the court to limit 
or forbid the reproduction or dissemination(but not the 
inspection)of police reports. The change is suggested so 
that the court could prohibit the dissemination of scandalous 
material about innocent parties, upon a proper showing. 
Consider, for instance, the mass disorderly house arrest. 
Shouldn't there be some protection against the screwball 
pro se defendant whnor his own purposes, wishes to 
Xeroxhundreds of copies of these raw police reports and 
spread them all over town? 
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PROPOSED AMFZ!JDMFNTS TO RULE 23 

Rule 23.04 provides that the prosecution and defense may, 

without consent of the court, agree that any misdemeanor is to be 

treated as a petty misdemeanor, thereby depriving the court of 

jurisdiction to impose a fine in excess of $lOO,or a workhouse 

sentence. 

Rule 23.05 provides that, in cases where the charge has been 

so reduced by the prosecution and defense, the defendant is not 

entitled to a jury trial if the offense involves "moral turpitude". 

23.04 and 23.05 should be expunged in their entirety. It is 

a legislative, not a judicial, function to decide in the first 

instance what shall be the punishment for crime. To give prosecutors 

and defense attorneys the absolute right to reduce any misdemeanor 

charge to a petty misdemeanor is a violation of legislative prerogative 

and an open invitation to improper collusion,particularly where 

the court has no voice in the decision. 

For example, driving while under the influence now requires 

a mandatory jail sentence upon a second conviction within three 

years. Under the proposed rule, the prosecution and defense could 

reduce the charge to a petty misdemeanor and compel the court to 

administer only a maximum $100 fine. 

I also fail to see the reason why reduction of the offense 

to petty misdemeanor status should operate to deprive the defendant 

of a jury trial if the offense also involves moral turpitude, but 

not to deprive him of a jury trial if the offense does not involve 

moral turpitude. 



PROPOSED AMENDMENT TO RULE 27.03, Subd. 6 

Subd. 6. Recosd-F A verbat* reco&oJ' the sentencing proceedings 
( 1 c. 

Ll be made. aad-:tra#ser&be& In?felo& or gross misdemeanor 

:.The FWLe bs it stands would require the transcription 
of each and every sentencing. In lg'igi4 there were approximately 
11,500 sentenchngs in our court, gendrally on traffic 
matters. There are polbcy:reasons w& the sentencing 
proceeding ought to be transcribed w&ere the sentence might 
be long and the proceeding important in a post-conviction 
remedy case. These policy considerations do not apply in 
the sentencing on a dog ordinance violation or a tag for 
improper left turn. It would be ridiculous to require 
that all sentencings be transcribed and filed. 
The provision ndicates once again how out of touch the 
framers of the e 
urban courts. 

rules were with conditions in busy 

So long as a verbatim record of these petty sentencings 
is kept, it is available for transcription in that one 
case out of a million where it might become relevant. 
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KLLIB OIJKON 
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&M a008 512 
Tmmrxon 588-8555 

its@. 220.4625 

Clerk of the Minnesota Supreme Court 
Supreme Court of Minnesota 
State Capitol 
St. Paul, Minnesota 55101 

Re: Petition In Re Proposed Rules of Criminal Procedure 

Attention: John McCarthy 

Dear Mr. McCarthy: 

I am enclosing an original and a copy of a Petition In Re Proposed 
Rules of Criminal Procedure, which concerns itself with Rule 6 of 
tliose Rules. 

Lam requesting oral argument, and would request 30 minutes for 
such purpose. k 

- 

This Petition is being submitted pursuant to an Order dated' 
No/ vember 19, 1974, by Chief Justice Robert Sheran, and pursuant 
to discussion with Justice George Scott concerning the form of 
the Petition. The normal number of briefs and size of brief or 
petition havebeen waived by Justice George Scott. 

I ' should be noted there are two issues in this Petition. 
tl 

The 
issue concerning itself with the 10 percent bail deposit provision 
ie the position taken by the Criminal Law Committee of the State 
Bar Association in 1972 and 1973. 
ofi that Committee as its chairman. 

My appearance will be on behalf 
The issue that concerns itself 

wilth mandatory and permissive release is an issue which the 
He nepin 
bilities Committee and the Governing Council of that Bar Association 

c 

County Bar Association's Individual Rights and Responsi- 

ha etaken. My appearance on behalf of that issue will be as vice- 
chiairman of said Committee. 

Respectfully yours, 

c;"_Ip-eunIt- 

Ellis Olkon 

E( 
CC 
E1 

dj 
Justice George Scott 

losures 



PETITION FOR REVISION OF RULE 6---PRETRIAL RELEASE 

Minnesota Proposed Rules of Criminal Procedure 

I. 

ision of Sec. 6.02, Subd. 1-wRelease by Judge, Judicial Officer 
Court, Conditions of Release. 

ISSUE 

THIS SUBDIVISION, CONDITIONS OF RELEASE, SHOULD 
BE REVISED TO INCLUDE AFTER (c) A PROVISION FOR 
DEPOSIT OF 10 PERCENT OF THE AMOUNT OF BAIL AS 
AN ALTERNATIVE AVAILABLE TO THE COURT. THE NEW 
SUBPARAGRAPH "d" IS TO READ AS FOLL0WS: 

(d) Require the execution of an appearance 
bond in a specified amount and the deposit 
in the registry of the court, in cash or 
other security as directed, of a sum not to 
exceed 10 percent of the'ama;lio&% ef'**t&e bond. 
When the conditions of the bond have been 
performed and the accused discharged from 
all obligations in the cause, the Clerk of 
Court shall return to him, unless the Court 
orders otherwise, 90 percent of the sum de- 
posited and retain as bail bond costs 10 
percent of the amount deposited. 

II. 

rision of Sec. 6.01-&Release on a Citation by,Law Enforcement 
dicer Acting Without a Warrant. 

ISSUE 

THIS SECTION SHOULD BE REVISED TO MAKE THE 
ISSUANCE,0F,A; OITATI By S$&FION HOUSE POLICE 
~mnfwoRY. FOR GROSS MISDEMEANORS AND FELONIES AS 
WELL AS MISDEMEANORS. 



PROCEDURAL HISTORY 

It was argued at the Minnesota State Bar Convention in 
Jlne of 1972 and several times before the Minnesota House and 
Senate in 1973 that legislation was necessary in the area of pre- 
t:?ial release. H.F.373 passed the House, and S.F.348, a companion 
bill, died in the Senate because of the argument that;. stronger 
reforms in the area of pretrial release will be adopted by the 
M:_nnesota Supreme Court. Both H.F.373 and S.F.348 contained a 
p:?ovision for a 10 percent deposit and other A.B.A. Standards 
Relating to Pretrial Release. 

INTRODUCTION 

I 

j 

Accused persons whose guilt or innocence has not yet 
b en adjudicated constitute a distinct class of individuals. 
T ough presumed innocent, they may be subjected to those restric- 
t ons necessary to ensure their appearance at all judicial pro- 
c edings. These restrictions, or their absence, define their 
pretrial status in Rule 6 of the Proposed Rules of Criminal 
P'ocedure. 

The Advisory Committee quotes liberally from the A.B.A. 
S 

E 
andards Relating to Pretrial Release in its Comments. However, 

i certain respects the spirit of the A.B.A. Standards is violated 
b 
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the Proposed Rules. With regard to the essential posture of 
: A.B.A. Standards on the role of money bail in pretrial release, 
must be noted that money bail is to be regarQz&&+.a la& PB- 

*t only. IlIt should be presumed that the defendant isentitled 
be released on order to adpear or his own recognizance. The 

?sumption'may be overcome by a finding that there is substantial 
Sk of non-appearance, or a need for conditions...lf (A.B.L 
sndards, Pretrial Release 5.1. Emphasis supplied.) ['Money bail 
Buld be set only when it is found that no other conditions on 
lease will reasonably assure the defendant's appearance in court...l' 
3 sole nurpose of money bail is to assure the defendant's ap- 
trance. Money bail should not be set to punish or frighten the 
fendant, to placate public &pinion, or to prevent anticipated 
iminal conduct.'! (Id. 5.3 (a), (b).) The A.B.A. Standards also 
:ommend total elimination of the professional bail bondsman. 
3 A.B.A. Standards, Pretrial 5.4 and National Advisory Committee 
Criminal Justice Standards and Goals, Litigated Case, Chapter 4, 

73. 



. * , 

I The considerations fordisfavor of money bail in pretrial 
r 
i 1 

lease relate primarily to the invidious and inevitable discrim- 
ation against the poor. "The bail system as it now generally 

ekists is unsatisfactory from either the public's or the defen- 
dant's point of view. Its very nature requires the practically 
impossible task of translating risk of flight into dollars and 
cents and even its basic premise --that risk of financial loss is 
necessary to prevent defendants from fleeing prosecution--is it- 
s 

$ 
If of doubtful validity.11 (A,B.A% Standards ats 215.) In ad- 

d tion, failure to release before trial is econsmioally wasteful 
and expensive both of monetary and human resources. "'The conse- 
qiences of pretrial detention are grave. 

r 
Defendants presumed 

i nocent are subjected to tke.psychological and physical depri- 
vations of jail life, usually under more onerous conditions than 
are imposed on convicted defendants.... Moreover, there is strong 
evidence that a defendant's failure to secure pretrial release 
has an adverse effect on the outcome of his case.! (Id. 216d217.) 

I By the failure of the Proposed Rules to include a 10 
percent bail deposit provision, the Advisory Committee has omitted 
alcrucial element of the total plan for essential reform of the 
p esent system. 

: 
In addition, by unnecessarily narrowing the 

s ope of issuance of citations in lieu of arrest and detention, 
the Committee does violence to the presumption that the defendant 
i 

1 
to be released without bail unless it is shown that there is 

r ason to believe his release should be conditional. 

I 
ARGUMENT 

ti ,,: al ,( ! ru, :,*L i.r, 

T\N PERCENT DEPOSIT PROVISION ' 
~ ., 

"Ten percent bail" is another alternative to the tradi- 
tional monetary bail system. Instead of paying as much* as a 10 
percent non-refundable premium to a professional bondsman, the 
accused executes a bond for the amount set by the court and de- 
posits 10 percent of the amount with the clerk of court. Since 
14)63, 3.5 states have enacted bail reform legislation. Many of 
these jurisdictions have authorized the use of the 10 percent 
d&posit provision. The 10 percent deposit provision is also in- 
cluded in the 1966 Federal Bail Reform Act. 

The 10 percent deposit provision instills confidence in 
the system. Upon compliance with the conditions of his bond, the 
accused is refunded all or a very high proportion of the cash 

3 



Th&s procedure thus& for good 
and the defenb 

In Philadelphia'during the first 93 months of the Ten 
r-cent Cash Bail Program (Feb. 23, 1972 to October 31, 1972), 
.5 percent of defendants who made bail took advantage of the 

Appearance rates have been shown to be at least as 
od for those who post the 10 percent bond as for those who 
st a surety bond. During 1964, in the First District of the 
nicipal Court Division of the Circuit Court of Cook County, 
ndsmen wrote 35,571 bonds, 11.4 percent of which were forfeited; 
,956 bonds were posted under the 10 percent program, only 7.7 
which were forfeited. During 1969, in the same district, 

the 10 percent program, 11.7 per- 
See 83 Yale Law Journal 153, 
> 1973. 
e advances as its reasoning for 

he exclusion of the 10 percent bail deposit provision that, if 
nly 10 percent were to be deposited,'t...the amount of the money 
et did not truly represent the actual bail, but that bail in'an 

equal to the 10 percent figure would be more realistic." 
Proposed Rules and Comments, at 28. This reasoning is 

erroneous for the following reasons: 
1, . 

Statistics from the federal system and all juris- 
dictions with the 10 percent deposit provision 
rslhow a high degree of success. 

The entire purpose of the bail requirement is 
to assure the appearance of the defen jj"g&Tg 
court, not to provide a source of income for 
the State. If we accept that premise it becomes 
apparent that the rules regulating bail which 
should be adopted are those which are most likely 
to result in the re-appearance of the defendant. 
The most crucial factor in ,determining the like- 
lihood of r&appearance is the defendant's state 
of mind. 

Obviously, in a case where the defendant deposits 
10 percent of the bail with the knowledge that 
it will be returned, and with the knowledge that 
the full amount is owing if he defaults, there 
exists a strong incentive to return for the sub- 
sequent appearances in court. Conversely, if the 
10 percent is paid to a bondsman as a premium, 
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the defendant has now spent his money and has 
no hope of its return. If he fails to appear, 
the court looks to the bondsman, not the defen- 
dant for the remainder. (In practice the bonds- 
man, who in Minnesota is not regulated by any 
rules or statutes, seldom pays the balance due. 
This is discretionary with each and every judge.) 
Any further payment by the defendant would be 
only whatever the bondsman,'as a private citizen, 
would be able to collect from him or his co- 
signer. 

By the.ius,e.,of 10 :percent provision, the ,defendant 
is clearly conscious that the bail'rela$ipnship 
is a relationship betyeen himself &&the court, 
and it remains so throughout the copse of the 
criminal case. However, where ,a bail bondsman 
is involved, the relationship becomes one between 
defendant and the W-bondsman; the court, at 
least in the defendant's mind, has been removed 
as a party concerned with bail. 

II. 

3POSAL--AMEND,6,01 Subd. l(2) 'and Subd. ~--MANDATORY AND 
RMISSIVE. 

A further purpose of this petition is to change the 
nguage of Rule 6, Subd. 2 'lPermissive,Authority to Issue Cita- 
ens for Gross Misdemeanors and Feloniestl to ItMandatory Authority, 
z . " u- /, 

Subd. 1 provides for mandatory issuance of citations 
r mfsde*anors by arresting officers and for misdemeanors, gross 
idemeanors@ and felonies when ordered by prosecuting attorney or 
lge. By the terms of Subd. 2, a station house officer in charge 
3 authority to issue citations for gross misdemeanors and fel- 
ies unless certain enumerated conditions occur. This authority 
described as tlpermissive." However, the authority granted to 

?esting officers by Subd. 1 is mandatory under exactly the same 
nditions. 

It is proposed that Rule 6.01, Subd. l(2) be deleted 
its entirety. Further, that 6.01, Subd. 2 be changed from 

?missive authority to mandatory authority, 
lform with 6.01, Subd. 1 (l)(b). 

and that all language 
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There is no reason why the term l'permissivel' is used 
one case and "mandatoryIt in another where the exceptions are 

ictly the same. The same policy reasons for the preference for 
;ations over detention exist in both cases. It cannot be denied 
it defendants charged with felonies are unlikely to be sentenced 
a correctional institution if convicted. In 1973, 137,000 

*ious crimes were reported in Minnesota. This led to 85,000 
-ests. Many of the 85,000 individuals were required to post 
il. The records show that there were 25,000 convictions in 
lnesota for felonies, but only 1,500 persons were sent to corm 
:tional institutions. See Minneapolis Star, Many Convicted Are 
; Imprisoned, December 21, 1974. 

. It is clear that arrest and detention are probably un- 
:essary in a vast majority of cases. It is also clear that the 
sting of a surety bond is also unnecessary in a kast majority 
cases. 

In Hennepin and Ramsey Counties and in several of the 
ites where pretrial release reforms have been enacted, it can 
determined with reasonable certainty who should be released 

;hout cash bail or surety bond. (See attached exhibit A.) 
The presently existing Hennepin County Pretrial Services 

Igram has been formally organized under a Crime Commission grant 
Ice 1972. It is known nationally for its comprehensive services 
1 is used as a model both in IrZjnnesota Bnd,thrqgghout the nation. 
? regard in which this progtiam is held by‘the Minnesota Supreme 
lrt is reflected in dicta in the recent case'of S&ate v..Winston, 
_Minn. , 219 N.W. 2d 617 (19741, wherein the Court ruled that 
iormation given to probation officers to determine bail was in- 
nissible at trial, although not prejudicial error. The Court 
;ed, however, that "...we are constrained to obser e that the 4x+.* 
kctice foXl~wed in this'case of calling the:prob&tion officer 
testify regarding information given to him at the time he was 

lducting his interview for the sole purpose of arranging bail 
riously jeopardizes a very noteworthy and outstandbig program 
3sently being operated in Hennepin County. We need not detail 
3 specifics of this program except to state that the court rates 
as most commendable and severely admonishes any infringements 

ich would limxits use." (Id. at 619, emphasis supplied.) 
Unless this rule is revised, aserious probability of 

3 very type of infringement upon this program the court speaks 
threatens. Infringement can be eliminated only by consistent 

lguage in the Proposed Rules, 
Id. l(2). 

and a deletion of Rule 6.01, 

>d. S(l), 
This deletion would create consistency with Rule 4.02, 

and would in essence create uniformity. The court's 
action need not commence until the arraignment. Priior to arraign- 
1% release can take place pursuant to the Rules. 

6 
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The 'Veaifiable Release Criteria as used in Hennepin and 
R sey County are attached to this Petition. I would suggest that 
t is be made part of the Rules and attached to the Commentary as 
a proposed Form. 

, 
I CONCLUSION 

Many of the Rules that are being promulgated by this 
in the pretrial release area, 

unty for several ye&s. 
been in existence in 

The atthched statistical data 
om Hennepin'County Court Services indicates the number 

s for misdemeanors and felonies and the number of 
nts (BW) for each category from ;971 to 1974. It 
oted that a responsible organization such as Hennepin 
t Serv,i.&eB ,will not release prior to a court appear- 
ous offenders, but only excellent risks who have good 

community, have gainful employment, and probably 
n offense against property; and will, in all likeli- 
e probation or a dismissal in the final analysis. 

The 10 percent deposit provision should be used as only 
ernative where release without bail is not possible. 

U der the proposals in this Petition, the bail bondsmen continue 
t t exist for high risk, repeated, ~an&violent ~ off,end&ss. 

Respectfully submitted, 

(:Wo ,),b 
Ellis Olkon 
2226 IDS Center 
Minneapolis, Minnesota 5.5402 
Telephone: 333-555.5 
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No.: 

‘..“ 1 Name : 
II. VRRIPIARLE RELEASE CRITERIAr 

, 

,. 

Int. Vcr . PRIOR RECORD 
21 2 ‘1.’ No Convic tiona 

Al 
1 One Misdemeanor Conviction 

-1~ -Y 
Rn;, Hisdemeanor Convictions .or one lelony Conviction 

Init. Ver. 
3 or Hare Misdemeanor Convictions or 2 or More Felony Conviction{ 
HEAVILY UEIGRTRD OFFENSES 

-3! -3 I-- Present Charge of Narcotic Offense, homicide and crimer against 
I 

Inlt. 
the person., (Including BCX crime8 and all attempta.) 

Ver, FAMILY TIES 1 
2’ 2 \/- 

1, 1 
Lives with family and ha8 weekly contact with other family membera. 
Lives with non-ram- person 

0' 0 Lives alone 
_Int, Ver. EMPLOYMENT 

3, 3 Present local job one year or more 
9 

2~ 2 Present job 6 ‘months 
1 1 New job or Rec. unemployment compensation, welfare, or mpported 

0 
by family or savings 

0 Unemployed 
Int. Verd msfmtm m AREA (CONTINUOUS) 

3 3 
2~ 

Present residence 1 year or more 
Present residence 6 months OR and 1 11 present prior year, 
Present residence 3 months OR present and prior 6 month@, 

resident or’transient Qess than 3 months) 

/ 
Data 

(Contfn”ous) 
I& Verc,,_. w ~ I x 

1 1 Pregnancy,“‘old age. poor health or student ” 
-2i Thriat toWhimself or-others (suicidal or homicidal) 

Prior bail jumper or escapee 
Dangerous weapon used In present offense, narcotic problem 

If a defendant does not acore a +5 on interview, verificatioa 
need not be attempted, and recommendation should be negative, 

To be recommended for release defendant needs: 
I 1, A local address where he can be reached AND 

2. 
, Ink.. Ver. 

A total of five verified point8 from theTove categorier. 

TOTAL POINil’s 

III ,m EVALUATION STATEMRRT OF IWESTIOATOR: 

IV, MWDQ4ENDATfON: 

( ) Recommended for release 
( ) Not recomendcd for release 
( ) Recoaunended for bail reduction from 
( ) Psychiatric evaluation recommended orfor to releare coL:i’deration 
( ) Prkentive detention recomnended. * 

of Rmnmendatfo~ Signed 
Invertigator 
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I ' *I 1913 - 1974 Statistical Volume 3 . 

. . ' 6 A ' ., , I . 'd 
Misdewanors 

, ::.d I'+ y Felonies 
i 

t-- 
ace Interviews Percent 

I 
-_I__- -- Race _ .-.-- JrIrt.?rvi;ws- PercenJ Total 

Caucasi'an 1,322 71% 9,632 

13% Negro 389 21% 1,804 

Indian 143 8% -I 1 221 ,L,. , 

Totals 1,854 100% 12,w 
6 -- 

1971 - 1'972 

interviewed - 7,573 
l,G20 

Hisdemeanants released - 3,840 
Felons rel.cased - 

?rJ-a 
pjtj 

. . I 

Average - 50:; 
Average - 34% 

Felonies Bbl - 13 
Misdemeanors Bid - 44 

1972 -w 

interviewed 
iexcd - 

- 10,029 Eisdemeanants released - 5,312 
$83 Felons released - 

Average 0' 535:: 
n ;.~-ir-~ !FO Bveriige - 35:: 

Felonies BW 7 16 
Misdemeanors B111 - 51 

1973 " 1974 

Wisdemeanant interviekrcd 
Felons interfiewed - 

i 

- 10,803 Misdcneanants released - 6,179 

Total - 
1,854 Felons released - 

J-Tsw 
645 

Average - 57% 
Average - 35% 

Felonies 5X - 14 
Misdemeanors EW - 67 



thKON & OLKON, P.A. 
ATPORNEYS AND COUNSELORS 

2226 ID8 CENTER 

PO SOUTH EIQRTH IJTRRRT 

YINNPAPOLIB. YlNNEfIOTA 52402 

ELLIIi OLIKON 

NANCY K. OLRON 

January 30, 1975 

AmBA COBB 612 

TBL~PROII 888-8553 

Ru. @PO-4005 

Clerk of the Minnesota Supreme Court 
Supreme Court of Minnesota 
State Capitol 
St. Paul, MN 55101 

Re: Petition In Re Proposed Rules of Criminal Procedure 

Attention: John McCarthy 

Dear Mr. McCarthy: 

On December 30, 1974, this office submitted an original and copy 
of a Petition In Re Proposed Rules of Criminal Procedure, which 
concerns itself with Rule 6 of those Rules. 

I am at this time submitting photocopies of the relevant Sections 
of the Uniform Rules of Criminal Procedure, which just recently was 
published and recently approved. 

In the area of pretrial release, the Proposed Rules would allow 
most defendants to remain free pending trial. The following is 
a quotation from 16 Criminal Law Reporter 2304, January 8, 1975: 

"Pretrial arrest and detention would be required 
only where necessary. Police officers would be re- 
quired to issue 'citations' similar to traffic tickets 
instead of formal arrest for most defendants. In this 
way a defendant who was acquitted would not be burdened 
with an arrest record. However, if a defendant failed 
to appear for trial, a warrant could be issued for his 
arrest. 

Under this procedure , police officers would be au- 
thorized to formally arrest for violent crimes; for 
purposes of stopping an ongoing crime; where there is 
grounds for a reasonable belief that the defendant would 
not respond to a citation; or for purposes of protecting 

or aiding the defendant. A suspect who is arrested must 
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Clerk of Supreme Court 2 

be given a prompt hearing on the justification for the 
arrest and to\ determine whether pretrial release is ap- 
propriate andiwhat form this release should take. Bail 
is regarded ab a last resort among the various forms of 
release. A provision that bail be posted only by 'un- 
compensated sureties' would eliminate commercial bondsmen. 

The rules also call for the establishment of a re- 
lease agency to provide judges with the facts needed 
in making relbases. This agency would supervise and 
coordinate the re&ease program." 

Please also find‘ 1 tters dated July 30, 1974, and August 9, 1974, 
from Ray Chisholm F 

onding Service, carbon copies of which were 
sent to Mr. Richard E. Klein, your court administrator. 

I am also enclosing an Affidavit;:Erpm~~RGbaf6 Nathaniel,Childs, who 
was charged with a crime of violence and whose case was recently 
continued for one bear by a Hennepin County District Court Judge 
for purposes of dismissal. 

EO:dj 

Enclosures 

Respectfully submitted, 

Ellis Olkon 
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RAY CHISHOLM BONDING SERVICE 
820 Midland Bank Building 

Minneapolis, Minn. 55401 

‘e!y 

July 30, 1974 

TRE HONORABLE JUDGE DoNALl S. BURRIS 
CHIEF JUDGE - HENNEPIN COUNTY MUNICIPAL COURT 
Hennepin County CourtHouse - Room 417A 
Minneapolis, Minnesota 

Bear Judge Burris: 

The action of the Bench after full review and consideration of all information 
regarding my criticism of some bail bond rules established in Hennepin County, 
especially that of Rule #35 as modified on January 30th, 1974, disappoints me. 
I could live with Rule #35 as emended if, after the defendants were brought 
into jail a representative from Court Services could make an evaluation and 
release the defendant without a bond, or lower the recommended amount if the 
defendant qualified. 

Rule #35 as it exists today is a travesty on justice and leaves the defendant 
at the mercy of the bondsman. The fact is that the Court, in its present 
stand on Rule #35, is oompelling the defendant to pay a bondsman in many 
instances for an excessively high bond and that, in my opinion, is wrong. 
I, nor any of rqy associates, will write a bond on a defendant charged with a 
felony until the defendant has been brought before a judge, or if Rule #35 
is changed, until a representative of Court Services has had a chance to make 
an evaluation. : \ 

Has the Court made a survey to determine what percentage of bonds are lowered 
below that of the suggested bail recommended onoe Court Services has been given 
the chance to review the case? Prom my observation and experience, where I 
reoommend the defendant to seek a bond reduction whether before or after the 
initial arraignment, which I do with all defendants that seek my service, I'd 
say that well over 50$ of the bonds are lowered. Most defendants are sick or 
disturbed people and need all the help and common sense guidance that they can 
get- 

Rule #35, as it stands today, encourages corruptive action on the part of the 
bondsmen and the Court is aiding and abetting that enterprise as long as its 
present position on Rule #35 as amended remains in effect. In the past sixty 
days I have had a oall from only three defendants seeking a bond before they 
appeared before a judge. Each had been approached by Mr. Goldberg before they 

(cont.) 



JGDGEDONALDS. BURRIS 
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contacted Chisholm Bonding. I turned them down with the admonishment that 
they wait to see if they oould get their bonds lowered when they appeared in 
court. One of them didn't wait and reoalled,Mr. Goldberg and bailed out. I 
oan't argue with that -- the man wanted out right now. 

ItIs hard telling how many defendants bond out before they appear in Court. 
To give you a rough idea of the volume of bonds written in Hennepin County 
Municipal Court, Division I, I examined the bond book for the period of 
January 1, 1974, through July 2, 1974, pages 238 through 266 and found that on 
felony bonds of $1000~00 and over Mr. Goldberg had written 214 bonds, and 
Chisholm 63 bonds -- a ratio of more than 3 to 1. He did much better in the 
number of misdemeanor bonds written - 294 for Goldberg Bonding and 189 for 
Chisholm Bonding - a ratio of 2 to 1.6. Why should Mr. Goldberg get a 
substantially higher ratio of felony bonds written over misdemeanor -bonds? 

I think the Court is one hundred percent wrong and is acting in a capacity, 
knowingly or unknowingly, to help Mr. Goldberg write uncalled for higher 
premium felony bonds. If I am wrong let Mr. Goldberg sue me for slander, 
defamation of character, or whatever. I think it is a crying shame that the 
Court would condone his action by its refusal to emend Rule #35 and ask that _ 
some immediate action to taken to correct this situation. 

Lest I sound naive, I'm not asking that the bonding system be abandoned. The 
bail bond system, when used properly, can save Minnesota taxpayers hundreds of 
thousands of dollars ually but it must be set up with that idea in mind -- 

TI not to make an individ 1 bondsman a wealthy man. I've said it before and I 
repeat, the area must be open to anyone who qualifies to write bonds and can 
get an acceptable insurance company to represent him. However, the way the 
system is set up today in the Hennepin County Municipal Court it obviates the 
possibility of any new bondsman starting and has practically driven out of 
business Mr. Goldberg's only competitor. If that is what you want you'll get 
it - but not without protest. 

Respectfully, 

Rey&isholm 
RC/jep 

cc: The Honorable J e 
3 

0. Harold Odland 
JUDGE OF MUNICIP COURT 
Hennepin County Court House 
Minneapolis, Minnesota 

cc: Mr. Rioherd E. Klein 
Court Administrator 
THE SUPREME COURT OF MINNESOTA 
St. Paul, Minnesota 



820 Midland Bank Building 820 Midland Bank Building 

Minneapolis, Minn. 55401 Minneapolis, Minn. 55401 
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August 9, 1974 August 9, 1974 

THE HONORAXE JHDGR JAMES D. ROGMRS 
Judge of Municipal Court 
Hennepin County Court House 
Minneapolis, Minnesota 

Dear Judge Rogers: 

Your letter to Judge Kenneth Gill of July 30th, 1974, regarding his 
deportment in reinstating the Albert Tatum bond is uncalled for. The 
petition and Affidavjt,was sent to the Clerk of Court in Crystal. If 
I made a mistake it was in not sending the City Attorney in Crystal a 
copy* This will be done on all petitions for bond reinstatement from 
this date forward. The petition was adequate but if you need additional 
information I relate the following: 

Mr. Tatum had no intention of missing his court date. He was detained 
in Kansas City and the Clerk of Court was called in :advance and notified 
of this fact. A new date could have been set at that time but he didn't 
know just when he would be back and I can understand why a bench warrant 
end bond forfeiture were ordered. As socn as Mr. Tatum returned to 
Minneapolis he came to my office and I advised him that a warrant had been 
issued and I showed him the notice of forfeiture. I called the Warrant 
Division to advise them tha't Mr. Tatum was in my office and arrangements 
were made for him to go out to Crystal and get a new court date set. In my 
mind the only fair thing to do was to reinstate the bond and not further 
punish Mr. Tatum who 'showed due respect. 

There are several poi 
f 

ts that I want to bring to your attention. First, I 
appreciate Judge Gill's tolerant view regarding the bondsmen and their 
problems. I'm sure he treats all bondsmen in the same manner. Any individual 
bondsman could be driven out of business if the courts refuse to be lenient. 

Second, I question the legality and/or propriety of substituting the bondsman's 
paid forfeiture as cash deposited in lieu of bonds until such time as the 
state can put an absolute claim on the money. I em not contesting the 
legality of the action as it could lead to a protracted fight and I haven't 
got the money to hire an attorney to fight my battles; Then, too, try to 
find an attorney to expend the extra effort-to fight City Hall. 

Third, I'm led to believe by your action that you would like to see me out of 
thisbusiness and are doing everything possible to attain that result. As 

(cont.) 
' 
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RAY CHISHOLM BONDING SERVICE RAY CHISHOLM BONDING SERVICE 



Judge James D. Rogers 
WY/74 
Page Two 

early as 1967 you accused me of being in business with Myron Broms. It 
took the word of Attorney Don Morgan to convince you that that wasn't 
true. On several occasions you have refused bond reinstatements where 
there was no legitimate excuse to deny the forfeitures. As an example -- 
the Laurice Anderson case. I had her back the day after I received the 
notice of forfeiture. However, my plea for reinstatement was denied with 
your verbal comment, I'anybody who bails out one of Tim's girls oan pay 
the forfeiture". Later you accused me of being in business with John 
Wncino. That98 a stbry you know. 

I'm asking, do you treat Mr. Goldberg in like fashion? How many bonds 
have you denied Mr. Goldberg, and have you asked that a portion of each 
of his bonds be assessed for court costs? I'm just asking the question 
and I'd like to know the answer. One of these days I am going to ask that 
you bring your case against me before the State Committee on Judicial 
Standards. 

cc: Mr. Richard E. Klei,n 
Secretary 
STATE COMMITTEE ON JUDICIAL STANDARDS 
State Capitol 
St. Paul, Minnesota 



$TASE OF MINNESOT+4 DISTRICT COURT 

(JOUNTY OF HENNEPIb FOURTH JUDICIAL DISTRICT 

*-e.---I----------- 

$tate of Minnesot 

YS* 

Robert Nathaniel 

I q,m---------------B 

COUNTY OF HENNEPI 

STATE 0~ MINNESO'I 

Robert 

follows: 

1. Thz 

7:30 p.m., he waE 

0 ne or two dollar 

and said offer WE 

2. Aff 

to take out a smz 

1 :i 

1 the leg with E 

3. The 

as also jabbed I 

4. Af: 

dentified short: 

5. Af: 

‘9 

Plaintiff, 

AFFIDAVIT 

:hilds, 

Defendant. 

.--“-m-“-----m--- 

r 1 > i > ss* 
Nathaniel Childs, being duly sworn, states as 

; on or about October 16, 1974, at approximately 

accused by employees of Sears to have taken a 

socket. Affiant offered to pay for socket, 

I refused. 

.ant was sprayed by mace, which caused Affiant 

.l, 13 inch pocketknife and jab one Brian Olson 

lid knife. 

chase continued and as a result, Leon Van Heel 

ith the pocketknife in his right hand. 

iant was well-known in the community and was 

v thereafter and apprehended. 

iant was served with a Criminal Complaint on 

F riday afternoon. The Complaint recommended bail in the amount 

of $10,000. Affi/ant was told by Bud Goldberg that for a fee of 

#l,OOO he could qail out then. Affiant preferred to wait to his 

arraignment the ollowing morning. 

6. ” Hednepin County Court Services conducted an inves- 

tigation, and reqommended no bail required. County Attorney 



Stuart Mogelson took no position on the n,o bail required recom- 

mendation, and st/ated that his office reciommended $10,000. 

B “;. 7. 
B * .( "' ":: .\J 

Aft/er lengthy arguments by 
,_., 

Company, is marryed and has three chil 

five to fourteen,' and has never be 
,( .*" 

Affiant is 38 yeaps old and is presently not suffering from any 
/ w' 

disability, ; I :' 

1 

.,! 

9'. Aff'iant advised,his attorne , Ellis Olkon, that 

he wished to rema+ in jail until Monday if he could be released 
I . 7 I 

+.thout bail OR t b at day,*' .rather"than pay' a. $500 premium to a 
I 

bail bondsman. j 
I 

10. Affkant was appr'o$ched in his jail cell on Saturday 

afternoon and aga$n on Sunday by Bud Goldberg and was told that 
out 

it was better for; him to getAnow because it is difficult to get 

one judge to reverse another judge, and that his bail would re- 

main at $5,000. 

11. AffCant avoided temptation and waited for his court 

appearance on Monday, October 21, 1974, and was released without 

bail. 

FurtheriAffiant saith not. 

Subscribed and sworn to before 
me this 21st day bf October, 1974. 

Notory Public, Hennepin County, Minnesota. 
My commission expires September 27, 1980. 



STATE dF MINNESOTA 

IN SUPREME COURT 

) 

; 
> 
> 

IN RE PROPOSED RULES OF CRIMINAL PROCEDURE ) 

; 

; 
> 

STATEMENT OF THE 
NATIONAL IAWYERS GUILD 

Pursuant to the order of the Minnesota Supreme Court dated November 19, 

1974, the National Lawyers Guild, Twin Cities Chapter, as represented by Jerod 

H. Peterson and Kenneth E. Tilsen, submits the following statement setting 

forth its position with respect to the Minnesota Proposed Rules of Criminal 

Procedure. 

Dated this 31st day of January, 1975 



I . 

. 

l L 

INTRODUCTION 

The National Lawyers Guild is an association of lawyers, law students 

and legal workers dedicated to the need for basic change in the structure of 

our political and economic system. Since its founding convention in 1937, 

our organization has sought to protect and extend the civil rights and liberties 

oif the people, on the, assumption that human rights are more precious than 

plroperty interests. The systematic racism and sexism of our society are evils 

which we actively seek to eliminate. 

Throughout its history, our organization and its members have been 

continuously involved in the representation of poor and minority defendants. 

Our membership has also been involved in most of the political trials of the 

last three decades. For example, Guild members are currently involved in the 

cpntinuing trials arising out of the Wounded Knee occupation and the Attica 

Rebellion. 

Recognizing the fact that various individuals and groups will offer 

wiide-ranging criticism of the rules, we have limited our comments to two 

rules about which we can make a unique contribution based on our particular 

experience. 

We urge this Court to carefully weigh the 

implications of the Proposed Rules we have sing 

amend them accordingly. 

social and political 

led out for criticism, and 



THE MINNESOTA SUPREkE COURT SHOULD.LIMIT THE' CONTENT OF PROSECUTION 
DISCOVERY TO INFO~TION WHICH CAN-NOT POSSIBLY HAVE A TENDANCY TO 
INCRIMINATE THE WITNESS AND WHICH CANNOT CONCEIVABLY LIGHTEN THE 
PROSECUTION'S BURDEN OF PROVING ITS CASE IN CHIEF. 

~ Section 9.02 Subd. 1 of the Minnesota Proposed Rules of Criminal Procedure 

(herieinafter "Proposed Rules") sets out, inter alia, the following requirements 
I 

for bisclosure by the de'fendant to the prosecution. Without order of the 

courlt and before the date set for the Omnibus Hearing the defendant sha'll 

prov~ide the prosecution with all documents and tangible objects, reports of 

exa inations and tests, 
i 

and notice of defense and defense witnesses and crimi- 

nal becord. The last category includes notice of any affirmative defense, 

statbments, names and addr'esses of defense witnesses, and notice of alibi 

wit h names and addresses of alibi witnesses. The primary 1imitatio.n on all 

of the above information is that at the time of submission, the defendant 
I 

intend to use the information at trial, 

~ The Comment immediately following Section 9 states that the derivation 

of t h e enumerated subsections is from Jones v. Superior Court of Nevada County, -- 

58 Cal.Zd 56, 22 Cal. Rptr. 879, 372 P.2d 919 (1962), Williams v Florida, 2 
I 

399 U.S. 78 (1970), ABA Standards, Discovery and Procedure Before Trial, 

3.2 (Approved Draft, 1970), and the Preliminary Draft of Proposed Amendments 

to t e Federal Rules of Criminal Procedure (1970). Proposed Rules, p. 46. h 
Rule1 9 is "intended to give the defendant and prosecution as complete discovery 

as.is possible under constitutional limitations." Proposed Rules, p. 43. 

~ The primary constitutional underpinning of prosecution discovery of the 

defebse' case comes from Williams v 2 Florida, supra. In that decision, Mr. 

Just/ice White, writing for the majority, held that a Florida notice-of-alibi 

statbte which required a criminal defendant tQ reveal to the prosecution before 

tria 1 the nature of any alibi defense he intended to raise as well as the names 

and bddresses of witnesses he intended to rely upon in support thereof, did not 

violbte fifth and fourteenth amendment strictures against self-incrimination. 

Even~though the information sought by the prosecution was testimonial and did 

in j ct prove to be incriminating to the petitioner, Justice White's opinion 

-3- 
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470 expansively invited the states to experiment in the field of criminal 

disc :bT very, so long as discovery privileges were reciprocal: 

an 1 
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that the compulsion required fo make the discovery unconstitutional under 

ifth amendment was not present: 

Nothing in such a rule requires the defendant to rely on 
an alibi or prevents him from abandoning the defense; these 
natters are left to his unfettered choice. That choice must 
be made, but the pressures that bear on his pretrial decision 
are of the same nature as those that would induce him to call 
alibi witnesses at the trial; the force of historical fact 
beyond both his and the State's control and the strength of 
the State's case built on these facts. Response to that kind 
of pressure by offering evidence or testimony is not compelled 
self-incrimination transgressing the Fifth and Fourteenth 
Amendments. 

. . . At most, the rule only compelled petitioner to accelerate 
the timing of his disclosure, forcing him to divulge at an 
earlier date information that the petitioner from the beginning 
planned to divulge at trial. 399 U.S., at 84-85. 

More recently, an extensive dictum in Wardius v 2 Oregon, 412 U.S. 

Notice-of-alibif;ules, now in use in a large and growing 
number oE the states, are based on the proposition that the 
ends of justice will best be served by a system of liberal 
discovery which gives both parties the maximum possible amount 
of information with which to prepare their cases and thereby 
reduces the possibility of surprise at trial. See, e.g., Brennan, 
The Criminal Prosecution: :Sporting Event or Quest for Truth?, 
1963 Wash U I$ 279; American Bar Association Project on Standards 
for Criminal Justice, Relating to Discovery and Procedure Before 
Trial 23-43 (Approved Draft 1970); Goldstein, The State and the 
Accused; Balance of Advantage in Criminal Procedure, 69 Yale 
LJ 1149 (1960). The growth of such discovery devioes is a 
salutary development which, by increasing the evidence available 
to both parties, enhances the fairness of the adversary system. 
As we recognized in Williams, nothing in the Due Process Clause 
precludes States from experimenting with systems of broad discovery 
designed to achieve these goals. "The adversary system of trial 
is hardly an end in itself; it is not yet a poker game in which 
players enjoy an absolute right always to conceal their cards 
until played. We find ample room in that system, at least as far 
as "due process" is concerned, for f-a rule-/ which is designed to 
enhance the search for truth in the criminal trial by insuring both 
the defendant and the State ample opportunity to investigate 
certain facts crucial to the determination of guilt or innocence." 
399 U.S. at 82 (footnote omitted). 

412 U.S., at 473-474. 

The discovery provisions in the Proposed Rules provide just such 

periment, enlarging the materials demanded from defendants to a degree 

xceeding that of the notice-of-alibi rules considered by the Supreme 

. Under the Proposed Rules, the defendant must surrender to the 

tutor not only the names and addresses of witnesses whom he intends 
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to clall in support of a defense of+alibj., but also the names and addresses 

of t-l e witnesses he intends to call as well as copies of their statements; 

the idefendant must surrender to the prosecutor not only scientific tests 

and idata relevant to evidence he intends to introduce in support of an 

affiirmative defense, as was the case in Jones v. Superior Court, supra, 

but also those tests and scientific data relevant to any testimony he 

inteinds to introduce at 'trial. The defendant's notice of affirmative 

defeinse is not limited to that of alibi, but to any affirmative defense 

he ilntends to present. 

The Rules as proposed constitute a breakdown in the textual command 

of the Fifth Amendment that an accused "shall(not) be compelled in any criminal 

casei to be a witness against himself." As Mr. Justice Black stated in his 

dissent to the Williams majority, "If the words are to be given their plain 

and ~obvious meaning, that provision, in my opinion, states that a criminal 

defelndant cannot be required to give evidence, testimony or any other 

ass&stance to the State to aid it in convicting him of crime." 
I 

399 U.S., 

at 1 11 (dissent). In essence, Justice Black stated that it is the historical 

right of a criminal defendant to stand mute until the State, with its awesome 

pol+e powers, has by its own investigation independent of aid from the 

defendant, proven its case against him. The Williams majority was not 

merely altering the timing of the defense case by forcing pretrial disclosures, 

but striking at the heart of a human right which the framers of the 
I 

Cons~titution had fully intended would make heavier the burden of the State 

in p/roving its case. These framers did not write in a vacuum - - they had 

fresh in their minds the memory of both the Star Chamber and an oppressive 

state which had subjugated the human rights of the colonists to the expediency 

of qhe colonizers. If the "timing" of the presentation of the defense were 

somehow more important than the absolute right of the defendant to stand 

mut 
jJ 

then Justice Black could perceive no end to a rationalization of 

expediency at the expense of violation of the Fifth Amendment. 

Two state courts have found the reasoning of Justice Black to be 

persuasive, although to idiffering degrees. One court, the Alaska Supreme 

"5" 
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I 1 

. Court, held that notwitllstanding tl?e Williams court's decision about federal 

cons 
t 

itutional rights, their construction of the Alaska self-incrimination 

prohkbition, based upon their own interpretation of their civilization, did 

not Fllow for certain forms of prosecutorial discovery. The d,iscovery in 

quest-ion in the Alaska case was precisely that contemplated in Proposed 

Rules 9.02, Subd. 1(3)(a) and (b). 

~ The other court, the California Supreme Court, provides an even more 

inte&esting contrast. The Williams court as well as the Proposed Rules 
I 

Comment section cite a California Supreme Court case, Jones v. Superior 

Cour' 
---+ 

, supra, in support of the contention that state courts were showing 

a tr nd 
13 

toward allowing notice-of-alibi and alibi witness requirements. 

See tilliams, 399 at 83. Mr. Justice Black's dissent, in fact, condemned 

the ones case for its 
j;- 

"dangerous implications" regarding unlimited prosecution 

disc very. 
b 399 U.S., at 114-115. Immediately prior to the Williams decision, 

the ,alifornia Supreme Court issued its decision in Prudhomme v 1 A Superior Court, 

2 Ca 
1 

.3d 320, 85 Cal. Rptr. 129 (1970), which put restrictions on prosecution 

disc b very which have relevance to the Proposed Rules. The California Supreme 

Cour 
t 

stated in Prudhomme that before defense information could be given the 

prosecution, the trial court must determine first, that the evidence "cannot 

case in chief." 2 Cal.3d, at 326, 85 Cal. Rptr., at 133. Prudhommc emphas ized 

poss'bly have a tendancy to incriminate the witness," and second, that the 
1 

evidence not "conceivably... lighten the prosecution's burden of proving its 
I 

that~ these requirements were designed to avoid the type of fact situation 

whit 17 will arise again and again under the Proposed Rules: 

For example, if a defendant in a murder case intended to 
call witness A to testify that defendant killed in self-defense, 
pre-trial disclosure of that information could provide the pro- 
secution with its sole eyewitness to defendant's homicide. Similarly, 
consider the effect' of disclosing the name or expected testimony of 
a witness B, whom the defendant intends to call only as a "last 
resort" to testify that defendant only committed a lesser-included 
offense. It requires no great effort or imagination to conceive of 
a variety'of sifuations wherein the disclosure of the expected 
testimony of defense witnesses, or even their names and addresses, 
could easily provide an essential link in a chain of evidence 
underlying the prosecution's case in chief. 2 Cal.3d at 328. 

See also State v. Gardiner, 88 Minn. 130 (1902). 



Although some commentators had feared that Prudhonune would eventually 

be modified in light of Williams, Lapides, "Cross-Currents in Prosecutorial 

Discovery: A Defense Counsel's Viewpoint," 7 University of San Francisco 

L.R. 217, on November 22, 1974, the California Supreme Court strengthened 

its Prudhomme opinion, limited Jones "virtually to its facts," and indicated 

strongly that even a notice-of-alibi statute might be declared invalid under 

California's constitution. Reynolds v. Superior Court of Los Angeles County , --- 

117 Cal:Rptr. 437. It is significant that California, whose Jones case 

was cited both by Williams.and by the Comment to the Proposed Rules, and 

who has had the opportunity to engage in Wardius' "experimenting" regarding 

broad criminal discovery for the past eight years, has now made an abrupt 

turnabout and created rules far more limited than those of Williams or the 

Minnesota proposals now before this Court. 

It is our contention that the two-pronged test of Prudhomme be incorporated 

into Proposed Rule 9.02 in order to maximize reciprocal discovery while at the same 

time safeguarding the traditional parameters of the right against self-incrimination. 

The California rule, which has taken seriously the objections raised by Mr. Justice 

Black, is the better rule. 

! 

/ 

/ 

1 
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II 
~ THE SILENCING OF DEFENDANTS AND DEFENSE COUNSEL PROVIDED FOR IN PROPOSED 

RULE 26.03 SUBDIVISION 7 VIOIATES THE RIGHT TO FREE SPEECH AND FAIR TRIAL 

Proposed Rule 26.03 Subdivision 7, which allows a trial court to order the 

ce of defendants and defense counsel during criminal trials, violates the 

itutionally protected rights of free speech and fair trial. An order 

cing the defense is especially damaging to fundamental rights in political 

s, where the prosecution is politically motivated and large segments of 

ommunity have inportant interests in the issues and the outcome of the case. 

The Rule has the -purpose of preventing prejudicial publicity before or 

g a criminal trial. It provides as follows at page 147 (Green Volume): 

Subd. 7 CautioninP Parties, Witnesses, Jurors and Judicial 
Employees; Insulating Witnesses. Whenever appropriate, the 
court shall order attorneys, parties, witnesses, jurors, and 
employees and officers of the court not to make extra-judicial 
statements relating to the case or the issues in the case for 
dissemination by any means of public communication during the 
course of the trial. 

According to the Comment, at page 161, the rule is based on ABA Standards, 

Trial and Free Press, 3.5(c) (Approved Draft, 1968) which has similiar 

age, One difference between the Proposed Rule and the ABA Standards which 

Court should carefully note is that the Proposed Rule adds "attorneys" to 

ist of trial participants subject to silence orders. Apparently it was 

osition of the ABA that prior restraints on counsel were inappropriate. 

Silence orders provided for in the ABA Standards were designed to minimize 

dicial publicity resulting from serious offenses, usually homicides, about 

a fearful public demands action, and an overzealous press publicizes what- 

evidence or rumors it can find. In fact, the legal basis for silence orders 

und in the dicta of Sheppard v Maxwell 384 US 333, 86 S.Ct. 1507, 16 L.Ed2d 

19661, a sensational murder trial conducted in a carnival atmosphere. Under 

xtreme facts of that case, the Court held that the prejudicial publicity had 

ved the defendant of a fair trial. The Court went on to suggest the use 

lence orders as one way of curbing prejudicial publicity, along with 

stration of the jury, continuance until the publicity abates, change of venue, 

arnings to the press. 



While sensational murder trials like Sheppard certainly justify a limitation 

on the police and prosecution as to what information they may release, the fear 

that prejudicial publicity will deprive the defendant of a fair trial does not 

justify silencing the defense, which will seldom if ever try to prejudice its 

own case. Especially in political trialsik, a silence order aimed at the defense 

will do little to control prejud,icial publicity while seriously violating the 

defendant's right to free expression and a fair trial, 

1. The Rule Providing for the Silencing of Defendants and Defense Counsel 
Violates First Amendment Rights Because It Fs a Prior Restraint of Speech. 

Under our Constitution, prior restraints of speech. are heavily disfavored 

because they suppress the precise freedom which the First Amendment sought to 

protect against abridgement. Near v Minnesota 283 US 697, 51 S.Ct. 625, 75 L.Ed2d 

1357 (1930) The Supreme Court has repeatedly stated that any prior restraint on 

expression comes before the Court with a "heavy presumption" against its 

constitutional validity. Bantam Books v Sullivan 372 US 58, 83 S.Ct. 631, 9 L.Ed2d 

584 (1963); F reedman v State of Maryland 380 US 51, 85 S.Ct.734, 13 L.Ed2d 649 (1965); 

Carroll v President and qommissioners of Princess Anne US 393 175, 89 S.Ct. 347, 

21 L.Ed2d 325 (1968); Organization for a Better Austin v Keefe 402 US 415, 91 S.Ct. 

1575, 29 L.Ed2d 1 (1971); New York Times Co. v United States 403 US 91 713, S.Ct. 

2140, 29 L.Ed2d 822 (1971) 

Because an order prohibiting the out of court statements of defendants and 

defense counsel constitutes a prior restraint of expression, there is a heavy 

presumption to be met in justifying its use. 

The only possible justification for silencing the defense would be that 

extra-judicial statements of the defendants or defense counsel would prejudice 

the defendant's right to a fair trial. Because the defendants or their counsel are 

unlikely to ever do so, the presumption of invalidity can never be overcome. 

YcAlthough most local experience with political trials has been in the federal 
court (U.S.v Dennis Banks and Russel Means, the Selective Service prosecutions), 
there has been subsltantial activity in the courts of the state df Minnesota. 
See for example, State v Miller 280 Minn 566, 159 NW2d 895 (1969); State v 
Johnson 282 Minn 153, 1.63 NW2d 750 (1968); State v Hodgson 295 Minn 294, 204 
NW2d 199 (1973). Among cases tried in Municipal Courts were those arising o& 

(continued on next page) 

-9- 



, 1 

On the other hand, defendants and deEcnse counsel have an important role to 

play in the public debate surrounding a political trial. Where a prosecution is 

politically motivated, it is crucial that defendants and their counsel, whose 

knowledge of the issues and interest in the outcome is so great, be able to jo 

in the debate. 

in 

, 2. The 
Vi0 

Rule Providing for the Silencing of Defendants and Defense Counsel 
lates First Amendment Rights Becausti It Fails to Provide Any Standards 

As To When a Silence Order Would Be Proper. 

Even assuming arguendo that prior restrainst against extra-judicial statements 

of defendants and defense counsel are not absolutely invalid, a rule which failed 

to articulate standards as to when such a prior restraint might be valid. is 

constitutionally deficient. 

Various cases have struck down judicial orders silencing defendants and 

defense counsel because they lacked standards and were therefore overbroad. The 

court of In Re Oliver 452 F.2d 111 (7th Cir., 1971) held that a court rule, upon 

which an order silencing an attorney was based, was violative of the First Amendment 

because it did not set standards limiting its application. That case followed 

Chase v Robson 435 F.2d 1059 (7th Cir.,1970) which reversed an order silencing 

fifteen defendants and their three attorneys, all of whom were involved in a tr 

for interference with the Se lective Service System. In addition to finding the 

ial 

order to be unconstitutionally overbroad, the court also stated, 435 F.2d at 1061: 

"We hold that before a trial court can limit defendants' and their 
attorneys' exercise of first amendment rights of freedom of speech, 
the record must contain sufficient specific findings by the trial 
court establishing that defendants' and their attorneys' conduct 
is a 'serious and imminent threat to the administration of justice.' 

The standard called for in Chase is consistent with a strong line of cases 

which established the principle that the contempt power could be used against 

out of court publications and statements only under the rule of the clear and 

(Footnote continue4 from preceding page) of numerous incidents, including 
the University dembnstrations in May, 1972, the Red Barn incident, the Morrill 
Hall sit-in, etc. It should also be noted that the Angela Davis trial and 
the current Attica trials are state court cases. 

-lO- 



present danger standard. Bridges v California 314 US 252, 62 S.Ct. 190, 86 L.Ed 

192 (1941); Pennekanp v Florida 328 US 331, 66 S.Ct. 1029, 90 L.Ed2d 1295 (1946); 

Craig v Harney 331 US 367, 67 S.Ct. 1249, 91 L.Ed 1546 (1947); Wood v Georgia 

370 US 375, 82 S.Ct. 1364, 8 L.Ed2d 569 (1962). 

A rule providing for the silencing of defendants and attorneys will be 

unconstitutionally overbroad unless it clearly prohibits only speech which 

constitutes an imminent threat to the administration of justice. Because the 

Proposed Rule allows the use of a silence order "whenever appropriate," it is 

facially unconstitutional. 

3. The Rule Providing for the Silencing of Defendants and Defense Counsel 
Violates the Defendant's Right to a Fair Trial. 

Political trials raise very special fair trial problems for defendants, 

especially when the indictment contains the familiar "conspiracy" count,. It is 

our experience that these trials are one-sided contests, with the defendants 

struggling to raise funds and assemble a defense team in the face of the 

government's superior legal and investigative resources. In many cases, it is 

simply a matter of survival that defendants be able to speak publicly in order 

to raise funds and attract volunteer assistance. In addition, there is the 

problem that a widely publicized indictment carries with it a wide,spread feeling 

among the public that the defendant is guilty. In order to balance this public 

opinion, the defendants need to be able to justify their acts and cast some light 

on the government's motivations for the prosecutions. A silence order therefore 

violates the political defendant's right to a fair trial. 

4. Conclusion 

Proposed Rule 26.03 Subd. 7 as now written is unconstitutional. Because 

defendants and defense counsel will seldom be sources of publicity which prejudices 

the trial, silencing them would not solve the problems of prejudicial publicity in 

any case. 

On the other hand, statements by the police and prosecution, who have no 
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comparable interest in free expression on the subject of the trial, comparable interest in free expression on the subject of the trial, are the are the 

prime source of prejudiEia1 publicity. prime source of prejudiEia1 publicity. Consequently, Consequently, the First Amendment the First Amendment 

considerations will change when applied to the police and prosecution. considerations will change when applied to the police and prosecution. 

We petition the Cburt to amend this rule to specifically except defendants We petition the Cburt to amend this rule to specifically except defendants 

and deferise counsel. and deferise counsel. The power to punish obstructions of justice after the fact The power to punish obstructions of justice after the fact 

through the contempt pokier will be sufficient deterrence of defense-caused abuses. through the contempt potier will be sufficient deterrence of defense-caused abuses. 

RESPECTFULLY SUBMITTED, 

MTIOML JAWYERS GUILD 

TWIN CITIES CHAPTER 

1 egal Rights Center 
808 E. Franklin Ave 
Minneapolis, MN 
871-4886 

Kenneth E. Tilsen 
400 Minnesota Building 
St. Paul, MN 
224-7687 



BOARD OF 

RAMSEY COUNTY C&&IMIOSERS 

COUWTY BOARD 

File No. 

Rarolution 
NO. 75-066 

January 27 19 75 

The u&uUon Of William Randall, County Attorney; 
William elvey, Public Defender; 

t)i’ 
1 Members of Supreme Court; 

Harry Gregg, Assistant County At orney; 
ia rerpwtfully caltwl to the f$lowing Resolution of the Bonn1 of County Comtniwkncm of Ilomuoy 

County, Minncaotu, ucloytd ut’the me&q held op January 27, 1975 
.., 

By Commiraioner Orth 

;,.. 

WHEREAS, The Ramsey County Board of Commissioner8 is advised that the. 
Supreme Court of Minnesota is considering new rules of criminal procedure. 
The effective date of the new rules is to be July 1, 1975, and 

WHEREAS, The Board is advised that because of time constraint8 required 
by the proposed rules for Court Activities the Ramsey County Public Defender 
and the Ramsey County Attorney will each have to augment their staff. Should 
the rules be modified to eliminate time and other constraint8 by amendment 
calling for action La the Courts of these called for procedure8 “as soon 8s 
possible“, fewer additions to staff.would be needed to comply fully with the 
rules and their intended purpose of assuring speedy trial, Now, Therefore Be It 

., -.. 
RESOLVED That the Ramsey County Board of CommQdToners request the Min- 

ttesqS;a Suptem~ Court to modify the rules so that the intended purpose and 
benefit8 can be achieved without adding additional costs which otherwise 
will have to be met by additi.onal taxes on property in Ramsey County, and 
Be It Further 

RESOLVED That’the Ramsey County Attorney i.8 requested to present this 
ReJOlutiOn to the Minnesota Supreme Court at it8 hearing on the proposed 
rules scheduled for January 31, 1975. 

EUGENE F. MACAULAY 



IN THE SUPREME COURT 

In re Proposed Rules of 
Criminal Procedures 

TO: The Honorable Justices of the Supreme Court of the 
State of Minnesota. 

PLEASE TAKE NOTICE that the Office of the Attorney 

General of the State of Minnesota hereby petitions the Court 

for leave to appear in the Supreme Court on Friday; January 31, 

1975, at 2:00 p.m., for the purpose of expressing its opposition 

to Proposed Rules of Criminal Procedure 26.03, subd. 11(h) and (i). 

Said opposition is summarized in the Memorandum in Opposition 

to a Proposed Rule of Criminal Procedure attached hereto and 

submitted in support of the Petition. 

Dated: January 2 1975. f, 

Respectfully submitted, 

WARREN SPANNAUS 
Attorney General 

-of Minnesota 

-itor General 

Assistant Attorney Gene&l 

160 State Office Building 
Saint Paul, Minnesota 55155 
Telephone: (612) 296-2961 

-w. . ..L 

I 

--. - .- _ 
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IN THE SUPREME COURT 

In re Proposed Rules of 
Criminal Procedures 

MEMORANDUM OF THE OFFICE 
OF THE ATTORNEY GENERAL 
IN OPPOSITION TO A PROPOSED 
RULE OF CRIMINAL PROCEDURE 

PRELIMINARY STATEMENT 

Petitioner, the Attorney General's Office of the State 

of Minnesota, has carefully reviewed and analyzed the Minnesota 

Proposed Rules of Criminal Procedure. In most instances, we find 

them to be fair to prosecutor and defendant alike. However, we 

find one rule as proposed to be unjust and unduly slanted, and we 

feel compelled to set forth herein our opposition thereto. 

Minnesota Proposed Rules of Criminal Procedure 26.03, 

subds. 11(h) and (i), would establish an order of closing arguments 

to a jury that is both unfair and without precedent. Under that 

proposed rule, the defendant's counsel may make both the opening 

and concluding final arguments. The prosecution would be permitted 

one argument, sandwiched between defendant's, and an opportunity 

for a rebuttal argument only if the defendant's concluding argument 

is "improper." 

As the law presently exists, Minn. Stat. 5 631.07 (1971) 

provides that the prosecution may make one final argument after 
1/ 

which the defendant's counsel may present his summation. We believe 

that the present procedure is inequitable and uncommon. The order 

of closing arguments under the proposed rules would place an even 

more drastic and unwarranted handicap on prosecutors. 

l/ Minn. Stat. - S 631.07 provides as follows: 

When the evidence shall be concluded upon the trial 
of any indictment, unless the cause shall be submitted 
on either or both sides without argument, the plaintiff 
shall commence and the defendant conclude the argument 
to the jury. 

-l- 



. * . 

ARGUMENT 

Only four other states follow the procedure currently 
2/ 

used in Minnesota pursuant to Minn. Stat. S 631.07 (1971), and 

no state has adopted a rule similar to that proposed here which 

would give the defendant such a significant advantage in the order 

of closing arguments. Eight states currently have procedures 
3/ 

whereby the defense argues first and the prosecutor last. 

Thirty-four states and the United States District Court for the 

District of Minnesota follow an intermediate approach which allows 

the defendant to make his final argument after the prosecution but 

permits the prosecution a short time for rebuttal. 

2/ Illinois, Ill. Rev. Stat. 5 11019-277 (1967); Michigan, - 
Mich. Ct. Rules, R. 37; Montana, Rev. Code of Mont. S 95-1910; 
Oklahoma, 22 Okla. Stat. 5 1164. (It should be noted that in 
the past there have been attempts to conform the Minnesota 
procedure to that followed by the majority of states. See, 
Minnesota Crime Commission Report 34 (1927) and Report of the 
Minnesota Crime Commission 47 (1934).) 

3/ Hawaii, Haw. Rev. Stat. S 711-62; Kentuck - 
S 9.42(6); Massachusetts (as a matter o ~&%m)~~&S~~~pshire 
(as a matter of custom); New Jersey (as a matter of custom); 

New York, McKinney's Laws of New York S 260.30; Pennsylvania, 
Pa. R. Cr. Prop. 1974, 1116(b); Rhode Island (as a matter of 
custom). 

4/ Alabama, R. Cir. and Inferior Cts., - R. 19; Alaska (as a matter 
of custom); Arizona, R. Cr. Pro. 19.1(a)(7); Arkansas, Ark. 
Stat. $ 43-2132; California, West's Ann. Code - Code of Civ. 
Pro. S 607; Colorado (as a matter of custom): Connecticut, 
Conn. Genfl. Stat. S 54-88; Delaware (as a matter of custom); 
Georgia, Code of Geo. 1972 5 27-2201; Idaho, Idaho Code 
S 19-2101(5); Indiana, Burn's Ind. Stat. Ann. 5 g-1805; 
Iowa, Iowa Code 5 780.6; Kansas, Kan. Stat. 5 22-3414; 
Louisiana, La. Code of Cr. Law and Pro., Art. 380; Maine, 
Maine R. Cr. Pro. 30(a); Maryland (as a matter of custom): 
Mississippi (as a matter of custom); Missouri, MO. Rev. Stat. 
5 546.078(5); Nebraska, Rev. Stats. of Neb. 5 25-1107; 
Nevada, Nev. Rev. Stat. 5 175.141; New Mexico, N.M. Stats. 
1953 S 21-8-18; North Carolina (as a matter of custom): 
North Dakota, N.D. Cent. Code S 29-21-01; Ohio, Baldwin's 
Ohio Rev. Code Ann. 5 2945.10; Oregon, Ore. Rev. Stat. 
5 17.210(5); South Dakota, S.D. Comp. Laws 1967 S 23-42-6; 
Tennessee (as a matter of custom); Utah, Utah Code Ann. 
S 77-31-1; Vermont, Vt. R. Cr. Pro. 29.1; Virginia (as a matter 
of custom): Washington, Wash. Super. Ct. Cr. R. 6.15(d); 
West Virginia,(as a matter of custom); Wisconsin, West's Wise. 
Stat. Ann. S 972.10; Wyoming, Wyo. Stat. S 7-228; United States, 
Local R. Dist. Minn. 6D. 
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Since The Prosecution Has The Ultimate Burden of Proof, 
It Should Be Given The Advantage Of Making The Final 
Closing Argument. 

It is undisputed that the order of closing arguments 

often has a significant impact on the determinations of juries in 
5/ 

criminal cases. The authorities are divided on the issue of whether 

it is more advantageous to make the first or the last argument to 
6/ 

the jury. Some studies have indicated that in the more complex 

cases, the best position is last, while it is more advantageous 

to make the first closing argument in cases with few and simple 
7/ 

issues. In any event, the proposed Minnesota rule would satisfy 

both Pangloss and criminal defendants by giving them the "best of 

all possible worlds." 

This overbalance in a defendant's favor is contrary to 

reason and to the procedure followed in most other jurisdictions. 

In a criminal case the defendant is presumed innocent, and the 

prosecution has the heavy burden of proving guilt beyond a reasonable 

doubt. In re Winship, 397 U.S. 358 (1970). Thus, it is the general 

rule in most jurisdictions that the party who must carry the burden 
8/ 

of persuasion has the right to open and close final arguments. 

Even noted defense attorney Henry Rothblatt has stated: 

Under our system of law, he ,[the prosecutor] has 
the last say. That is because the law, in its wisdom, 
says that the prosecutor has a heavy burden to carry: 
he must prove beyond a reasonable doubt that this 
accused, who is presumed innocent, is in fact guilty. 

Rothblatt, Summation in Criminal Cases, 37 Tenn. L. Rev. 728, 732 (1970). 

5/ Rothblatt, Summation in Criminal Cases, 37 Tenn. L. Rev. 728 - (1970); 
6 Am. Jur. Trials 876 S 2 (1967). 

6/ R. Lawson, - Order of Presentation as a Factor in Jury Persuasion, 
56 Ky. L. J. 523 (1968); and L. Orfield, Criminal Procedure From 
Arrest to Appeal, N. Y. University Press, 1947. 

7/ w. Costopoulos, - Persuasion in the Courtroom, 10 Duquesne L. Rev. 
384 (1972). 

8/ See, Am. Jur. Trials 876 S 8 (1967), where it is noted that the - - 
opportunity to speak last in closing arguments is one of the most 
important tactical advantages the prosecution enjoys. 
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At a time when Minnesota was the only state to follow its present 

procedure, Professor Lester Orfield wrote: 

In every state but Minnesota the final word of 
counsel to the jury is given to the prosecution. This 
rule is based on the logic of the situation. The party 
having the burden of proof is granted the final argument. 
Particularly should this be true in criminal cases in 
which the state must prove its case beyond a reasonable 
doubt. 

Orfield, Criminal Procedure from Arrest to Appeal, N. Y. University 

Press, 1947. 

Comparison should be made to civil cases. There the 

plaintiff generally is given the right to open and close final 

arguments on the theory that this right should be extended to the 

party who has the ultimate burden of proof. Minneapolis-St. Paul 

Sanitary District v. Fitzpatrick, 201 Minn. 442, 277 N.W. 394 (1937). 

This procedure is said to be based upon "traditional notions of 

fairness." United States v. 2,353.28 Acres of Land, etc., State 

of Florida, 414 F.2d 965, 972 (5hh Cir. 1969). 

While a defendant in a criminal case generally has far 

more at stake than a defendant in a civil case, there are no indications 

that criminal defendants need more protections during the course of 

trials than those already guaranteed in Minnesota. 

This Court has previously taken note of this state's 

"unique procedure in criminal trials." State v. Mitchell, 268 Minn. 

513, 517-18, 130 N.W.2d 128 (1967). There is no evidence of any 

injustice or inequity which requires the adoption of a rule that 

is even more stringent than the rule already in use. 

We do not suggest, of course, that the prosecution should 

be given all advantages to the disadvantage of the defendant. However, 

we believe that since nearly every burden of proof is presently (and 

correctly) placed on the prosecution, its burden should not be 

unnecessarily increased by the adoption of proposed Rule 26.03, subds. 

11(h) and (i). We submit that the present procedure under Minn. Stat. 
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S 631.07 (1971) should be changed to permit the prosecution to 

make the first and final arguments or, at the very least, the 

final closing argument. Such a rule would align Minnesota with 

the majority of other jurisdictions and would be founded upon 

fairness and logic. 

Moreover, The Proposed Rule To Which ¶?he Attorney ' 
General Objects Is Impractical and Unworkable. 

Proposed Rule 26.03, subds. 11(h) and (i) suggests 

that the prosecution may rebut a final defense argument if such - 
argument is "improper." This facet of the proposed rule would 

likely be ignored by the judiciary since it is in fact unworkable. 

Improper argument during a summation is one of the more 
g/ 

frequently raised issues on appeals of criminal cases. Of course, 

these appeals can only be brought by defendants. Under the proposed 

rules, defendants are going to have yet another avenue of attack upon 

a state conviction. The state, however, will continue to have no 

recourse from potentially incorrect trial court determinations. 

Additionally, the proposal invites disputes in front of 

the jury and a disruption of an orderly trial process. A prosecutor 

who believes that statements by defense counsel in closing argument 

are improper will be forced to engage in an immediate debate as to 

whether the prosecutor is thereby entitled to make a rebuttal. Even 

if trial judges were to permit such disruptions, it seems unlikely 

that they will find defense arguments to be improper in many instances. 

The net effect of allowing the "privilege" of rebuttal to 

prosecutors would be a procedure that would be counterppoductive of 

smooth and orderly trial procedures. In time, the privilege would 

be extended only infrequently. 

9/ See, e.g., State v. Olek, 288 Minn. 
- State 

235, 179 N.W.2d 320 (1970); 
v. Hanson, 286 Minn. 317, 176 N.W.2d 607 (1970); 

State v. Cook, 212 Minn. 495, 4 N.W.2d 323 (1942). 
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CONCLUSION 

Proposed Rule 26.03, subds. 11(h) and (i) would place an 

unfair and unnecessary extra burden on prosecutors at a critical 

stage of trial. The apparent opportunity for rebuttal by the 

prosecution would be impractical and seldom permitted. We suggest 

that rather than making the present Minnesota rule more severe 

than it is already, the procedure should be made more equitable 

by allowing the prosecution to make either opening and final 

closing arguments or to make the first argument with an absolute 

right to make a short rebuttal. This change would place Minnesota 

in the mainstream of the procedures used in most other jurisdictions 

and would be more in accordance with the rules on burdens of proof. 

Dated: January 28, 1975. 

Respectfully submitted, 

WARREN SPANNBUS 
Attorney General 

So,licitor General 

Assistant Attorney Generil 

160 State Office Building 
Saint Paul, Minnesota 55155 
Telephone: (612) 296-2961 
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IN THE SUPREME COURT 

STATE OF MINNESOTA 

IN RE PROPOSED RULES 

OF CRIMINAL PROCEDURE ) PETITION 

Pursuant to the order of this honorable Court in the 

above captioned matter, dated November 19, 1974, the under- 

signed submits the attached petition setting forth our 

position on said rules. 

Your Petitioner prays that this document shall constitute 

notice to the Clerk of the Supreme Court that your Petitioner 

or his designee desires to be heard at the final hearing on 
. 4 

the Proposed Rules of Criminal Procedure on Friday, 

January 31, 1975 at 9:30 o'clock A.M. 

. City Attorney 
325M, City Hall 
Minneapolis, Minnesota 
348-2022 

Pated: January 20, 1975 

Mr. Duffy: 

Either yourself or your designee may present 
*your views on 1-31-75. About a dozen others have indicated 
that they will also make oral presentatio,ns. 

// 
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The office of the Minneapolis City Attorney prosecutes the 

largest volume of misdemeanor cases in this state. Due to this 

unique position, our staff has made as extensive a study as 

possible of the Proposed Rules of Criminal Procedure as they 

affect the practice of misdemeanor law. We have done so under 

what we feel are severe time limitations since we were unaware 

of their very existence prior to our recent receipt of the 

"green-bound" Rules volume. 

We have found that they make changes which profoundly affect 

misdemeanor practice and that in many cases they do so in a seem- 

ingly unnecessary and adverse fashion to both the State and the 

:accused. We have cause to wonder at their rushed promulgation 

when we know that they will seriously influence 90% or more of 

all persons ever charged with a public offense. 

While our support for a uniform system and codification 

of court rules remains steadfast, it is necessary to point out 

that Rule 1.02 states as follows: 

"These rules are intended to provide for the just, 

speedy determination of criminal proceedings. They 

shall be construed to secure simplicity in procedure, 

fairness in administration, and the elimination of 

unjustified expense and delay." 

Our office has a,ttempted, in the time allotted, to review 

G hese rules giving full mind to the above quoted directives. 

It has been our basic policy to attempt to limit our consideration 

to areas where we feel the current rules do not fulfill the 

objectives of Rule 1.02. 

We do not claim infallibility or ask that our suggestions 
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be carried out in toto. -- We recognize that the views expressed 

by the distinguished committee appointed by this Court are, 

in many instances, the scholarly result of long and careful 

deliberation. 

Nevertheless, we urge this Court to allow time for committee 

shearings or meetings on the misdemeanor rules similar to those 

that took place on the felony rules. We would make every effort 

possible to meet with and cooperate with the Advisory Committee 

in the formulation of more workable procedures. We feel that 

the category of crimes classified as misdemeanors is deserving 

of as much consideration as gross misdemeanors and felonies in 

view of the fact that about 25,000 defendants were charged with 

misdemeanors in Minneapolis, alone, in 1972. 

The City of Minneapolis has attempted to keep its comments 

concise so that this Court may not be burdened with an excess of 

useless verbiage. The fact that we have been brief will not, 

we trust, obscure the sincerity with which seven attorneys with 

approximately thirty years of combined time in misdemeanor practice 

have labored to present this Court with the benefit of our 

practical experience. 

The Minneapolis City Attorney's office has tried to be fair 

and impartial in its recommendations to this Court both on behalf 

of the City of Minneapolis and on behalf of those charged with 

misdemeanor violations. It is our hope that the Minnesota 

gupreme Court will respond to our recomme dations and suggestions 
I 
with this in mind. 
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RULE 1. SCOPE, APPLICATION, GENERAL PURPOSE AND CONSTRUCTION 

RULE 1.01. Scope and Applica,tion. The scope and application 

'should be clarified to indicate that the rules cover petty 

misdemeanors, if the rules are to be extended to petty misdemeanors 

at this time. 

RULE 2. COMPLAINT 

RULE 2.02. Approval of Prosecuting Attorney., Requiring the 

written endorsement of the prosecuting attorney as a condition 

to issuance of a written complaint is a good general policy; 

however, such endorsement should not be required on a complaint 

charging a misdemeanor punishable by fine only, where the 

charged party has ignored a citation issued on the same charge. 

The volume of such complaints in urban counties would make such 

endorsement an unnecessary burden. 

Rule 15.07, however, allowing the Court to accept pleas to 

a lesser included offense on the motion of the defendant effec- 

tively undermines the role of the prosecutor as the initiator 

of criminal charges, or as the reviewer of police charges. 

RULE 3. WARRANT OR SUMMONS UPON COMPLAINT 

RULE 3.02, Subd. 1. Warrant. This subdivision must be clarified 

as it is directly contradicted by the comments to Rule 3, page 

9, line 12. The text indicates that the issuing officer may 

bet and' endorse the amount of bail, while tha aitti comment 

states that the issuing officer must so endorse the amount of 

bail. The textual material of the rule is preferable as there 

seems no utility in requiring the officer to set bail. 
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RULE 3.03. Execution or Service of Warrant or Summons; Certi- 

fication. Warrants should be nightcapped if they issue on a 

charge upon which a signed citation, issued in accordance with 

Rule 6.01, Subds 1, 3, has been ignored. The accused in these 

cases has demonstrated unwillingness to submit voluntarily to 

process and respond to a "daytime" order. The A.B.A. Standards, 

Pretrial Release, 51.3 (1968), take a more stringent attitude 

and suggest that the willful failure to appear be made a crime 

and that failure to appear establish a prima facie case. 

It is unfortunate to require exigent circumstances to allow 

nightcapping. In practice it would seem that custodial arrest 

of an accused during the night time hours would be less of a 

dislocation to his daily life than taking him into custody during 

the daytime when there is increased likelihood of interference 

with his employment. Once that appearance has been assured by 

either bail or release conditions in accordance with Rule 6, a 

day suitable to the defendant's work schedule can be selected 

for his appearance. 

RULE 4. PROCEDURE UPON ARREST UNDER WARRANT FOLLOWING A 

COMPLAINT OR WITHOUT A WARRANT. 

RULE 4.02, Subd. 2. Citation. This rule should be clarified 

to reflect that a court's order to issue a "citation only" be 

made on a case by case basis, to preclude the ordering of a 

"citation only" policy for a whole c,lass of misdemeanor offenses 

punishable by incarceration. 

RULE 4.02, Subd. 5. Appear-e before Judge or Judicial 

Officer. A demand for a written complaint should be subject to 

the discretion of the presiding judge at first appearance. It 

-*- 
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should also be available with the consent of the opposing 

counsel. Since Rule 7.03 makes the prosecutor's files open to 

the defense, and since the defendant's right to object to the 

court's jurisdiction over his person is not lost by his entry 

of a plea, the importance of a written complaint to a defendant 

is reduced considerably. In the alternative, we would not 

object to maintaining the present system where complaints are 

mandatory under Minn. Stats. 5488 AlO, Subd. 3, and making 

discovery subject to existing case law. 

The unbridled right to demand a written complaint, when 

taken together with Rule 17.06, Subd. 4(3), which provides for 

dismissal "with prejudice" of a charge where the State fails to 

issue a formal complaint following a demand by a defendant, will 

lead to a great increase in complaint demands and thus multiply 

administrative costs. A defense attorney who did not take this 

calculated gamble for a dismissal with prejudice would be doing 

a disservice to his client; in fact, not to do so might be 

alleged on appeal as showing incompetence of counsel. 

The 36 hour time limit for issuance of a complaint is too 

short to allow notice to witnesses (and possible rescheduling 

of their plans) to assure their appearance for the drafting of 

a formal complaint. 

A period of time to be set by the court, but not less than 

14 days, should be allowed for issuance of a formal complaint 

following a demand. This would avoid the confusing 36 hour 

plus 7 day, plus 7 day time periods allowed by Rule 4.02, Subd. 

5(3), and Rule 17.06, Subd. 4(3), Dismissal for Curable Defect. 

Unwarranted detentions while awaiting complaints can be 

avoided by recourse to procedures set out in Rules 4, 5, and 

6, when the court orders a complaint. 



RULE 5. PROCEDURE ON FIRST APPEARANCE 

Note 12 on Page 21 provides that in misdemeanor cases the 

trial is "to be held within 30 days from the date of demand or 

within 10 days of demand if the defendant is in custody (Rule 

6)." Because there is no basis for this requirement in Rule 6 

or elsewhere in the proposed rules, this note should be deleted. 

(See also our comment to Rule 30.02). 

RULE 5.01 (e), should not provide an explicit offer of a 

written complaint for the reasons cited in this petitioner's 

comments to Rule 4.02, Subd. 5(3). 

RULE 5.02, Subd. 2, Misdemeanors, provides that counsel may 

be appointed although the offense charged carries no penalty 

of incarceration. This standard is inconsistent with Rule 23.05, 

Subd. 2, which limits appointed counsel in petty misdemeanor 

cases to offenses involving moral turpitude. It would seem more 

fair to allow appointed counsel in the court's discretion in petty 

misdemeanor cases involving moral turpitude, or in cases where 

substantial questions of constitutional law exist. 

RULE 6. PRE-TRIAL RELEASE 

Rule 6.01, Subd. (1) (a). By Arresting Officers. This pro- 

vision appears to bar custodial arrests in petty misdemeanor 

offenses. While a policy favoring issuance of citations appears 

to represent an enlightened approach where petty offenses are 

involved, the standards found in the comments to Subd. l(1) (a) 

and (b) of Rule 6.01 are unnecessarily more restrictive than 

the guidelines suggested in the A.B.A. Standards, Pre-trial 
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Release, S2.2 (1968). Our rules neither provide for arrest if 

the accused fails to satisfactorily identify himself, nor where 

the accused refuses to sign the citation. 

Additionally, the Advisory Committee has in this subdivision 

seemingly changed Minn. Stat. 5629.34, which currently allows 

arrest by a peace officer for a public offense committed in his 

presence. Such a change exceeds the legislative restrictions 

placed upon the Advisory Committee by Chapter 390, Minnesota 

Session Laws of 1974, which provides as follows: 

"Notwithstanding any rule, however, 
the following statutes remain in 
full force and effect:***** 
(f) Statutes which relate to 
extradition, .detainers, and 
arrest 
Statute: 

found in Minnesota 
, Sections 629.01 to 

629.404." (Emphasis supplied). 

All custodial arrests for petty misdemeanors should not be 

barred as this would enable out-of-state residents to ignore the 

only enforcement tool of petty misdemeanor violations, that is, 

the citation, with impunity. 

RULE 7. NOTICE BY PROSECUTING ATTORNEY OF EVIDENCE AND IDENTI- 

FICATION PROCEDURES; COMPLETION OF DISCOVERY 

RULES 7.01 and 7.02: Notice of Evidence and Identification 

Procedures and Notice of Additional Offense. Notices which are 

the equivalent of present Wade and Spriegl notices should be 

allowed to be served within 15 days following pre-trial conferences, 

for the reason that a great majority of cases will be negotiated 

to a plea of guilty at the time of pre-trial; the prosecuting 

attorney should not be required to prepare every file with 

$uch notices before the expiration of a reasonable time after 

that negotiating session. 
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The proposed discovery system outlined by Rule 7.03 should 

serve to notify the defendant of possible defenses which will 

influence his decisions at the time of the pre-trial conference. 

We further submit that the existence of provisions for discovery 

obviate the present need for a complex system of pre-trial 

notices. 

RULE 9. DISCOVERY IN FELONY AND GROSS MISDEMEANOR CASES. 

Clarification is needed as to what parts of Rule 9, if any, 

apply to misdemeanor and petty misdemeanor offenses. By its 

title, Rule 9 should have no application to those classes of 

offenses, however, the notes on Page 47 (third full paragraph) 

indicate that Rule 9.02, Subd. 2, "Discovery Upon Order of Court", 

does apply to misdemeanor cases. 

In the case of misdemeanors punishable by fine only, it 

would appear that the streamlined procedure of Rule 7.03 would 

be all the more desirable, rather than the lengthy avenues of 

discovery set out in Rule 9. (See A.B.A. Standards: "Discovery 

and Procedure Before Trial", 1.5 (1970)). 

RULE 10. PLEADINGS AND MOTIONS BEFORE TRIAL; DEFENSES AND 

OBJECTIONS 

RULE 10.04. Service of Motions; Hearing Date. This rule 

provides only a three-day minimum period for a motion by 

defendant; a minimum of 10 days would allow adequate time for 

the prosecution to obtain information from those having knowledge 

of the facts involved in the charge and to research legal issues 
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raised. Further, notice should be filed with the appropriate 

court clerks within the same time period. The rules do not 

appear to provide for such filings, as currently written. 

RULE 12. PRETRIAL CONFERENCE AND EVIDENTIARY HEARING IN MIS- 

DEMEANOR CASES. 

RULE 12.04. Hearing on Evidentiary Issues. This rule should 

provide that all testimony in support of motions at pre-trial 

conferences shall be by affidavit only, rather than by oral 

testimony. If the defendant alone produced witnesses at the 

pre-trial conference, he would be at a distinct advantage over 

the State. If oral testimony was to be allowed, the State would 

be compelled to require attendance of witnesses at each pre- 

trial conference for which motions were noted. The taking of 

testimony and cross-examination at the time of pre-trial defeats 

the purpose of streamlining the judicial process and, on the 

contrary, would lengthen it considerably. Any hearing requiring 

oral evidence should be held prior to trial as suggested in 

Rule 12.07, with sufficient time allowed for each side to notify 

and assure the presence of those would ,give such oral testimony. 

RULE 12.08. Record. A verbatim record of the pre-trial 

conference is both unnecessary and expensive. It is incumbent 

that the rules distinguish between the need for a reporter at 

pre-trial hearings as opposed to pre-trial conferences. A 

recording of any tendered plea negotiations and their conditions 

can bemade by the *judge hearing ".pEe-trialsi" 

RULE 15. PROCEDURE UPON PLEA OF GUILTY; PLEA AGREEMENTS; PLEA 

WITHDRAWAL; PLEA TO LESSER OFFENSE 

RULE 15.07. Plea to Lesser Offenses. This rule provides that, 

"Upon motion of the defendant the court may accept a plea of guilty 

to a lesser included offense or to an offense of lesser degree", 



without consent of the prosecutor. The court should not be 

allowed to take a plea of guilty to a lesser charge without the 

consent of the prosecuting attorney, since to do so confuses 

the power of the judiciary with that of the executive branch of 

government. It has traditionally been the prosecuting attorney's 

role to oversee and review charges placed by the police, and then 

to determine what, if any, charges should finally be brought. (See 

Proposed Rules Rule 2.02; A.B.A. Standards, "Prosecution Function 

3.4" [approved draft, 19681 and'AL1 Model Code of Pre-Arraignment 

Procedures, 56.02 [T.D. #l, 19661). 

We have been unable to find anywhere in the A.B.A. Standards 

Relating to the Administration of Criminal Justice a provision 

which suggests that the court, of its own initiative, should have 

the right to accept guilty pleas solely on the motion of the defendant. 

In fact, A.B.A. Standards, "The Functions of Trial Judge", 54.1 

(1972) and its comment, as well as A.B.A. Standards, "Pleas of 

Guilty", 53.3 (1969) state that the trial judge should not be 

involved in plea discussions. 

RULE 15.08. Plea to Different Offense. This provision allows 

a guilty plea to a different offense. As to that new charge, the 

defendant may be charged by complaint or tab charged as provided 

in Rule 4.02, Subd. 5(2), if the different offense is a misdemeanor. 

The reference to Rule 4 should include reference to Rule 4.02, 

Subd. 5(3), as that is the subsection which deals with tab charges. 

Further, the procedure of using a tab charge should be allowed 

in the case where the new offense charged'is a'petty mi$&meanor. 

RULE 17. INDICTMENT, COMPLAINT AND TAB CHARGE 

RULE 17.06, Subd. 4(3). Dismissal for Curable Defect. This 



rule provides a "two step extension procedure", (7 days, thence 

7 days) available to the State, if it desires to "re-issue" a 

complaint dismissed as untimely or for a curable defect. Failure 

by the State to take appropriate action during either of these 

time periods will result in the charges being 'dismissed with 

prejudice." This situation will lead to numerous demands for 

written complaints in the hope that any one of a myriad number 

of contingencies might prevent the State from obtaining the 

complaint within the prescribed period. Minn. Stat. 5609.035, 

as construed, as well as the 5th Amendment to the United States 

Constitution and Art. I, Section 7 of the Minnesota Constitution, 

should remain the determining bases of when merger, collateral 

estoppel or jeopardy attach. 

Clarification is needed as to the notes on Page 90 which 

provide that upon dismissal of a complaint by reason of untimely 

'filing or a curable defect, "the prosecuting attorney may, within 

two days after notice of entry of order dismissing, move to 

continue for not more than 24 hours for the filing of a new com- 

plaint. " (Emphasis supplied). There seems to be no basis for 

these notes anywhere in the textual material. 

RULE 21. DEPOSITIONS 

RULE 21.09. Deposition in Misdemeanor Cases. This rule allows 

depositions in connection with petty misdemeanor charges. Given 

the limited nature of sentence exposure in such cases, the atten- 
/1 
dant costs and time-consuming procedures involved with depositions 

seems unjustified. 

RULE 23. PETTY MISDEMEANORS AND VIOLATION BUREAUS 
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RULE 23.02. Desiqnation as Petty Misdemeanor by Sentence Im- 

posed. This particular section states that any charge shall be 

'deemed a petty misdemeanor if the sentence imposed following 

conviction is limited to a fine of less than $100.00. This will 

potentially cause considerable administrative expense. If a 

defendant is convicted of a misdemeanor traffic violation such 

as careless driving, but is sentenced to a fine only of $75.00, 

:how is the Department of Public Safety to treat such a conviction 

for purposes of evaluating that person's driving privileges? 

What effect would a petty misdemeanor driving while intoxicated 

conviction have on a person's record? 

RULE 23.03, Subd. 3. Written Plea of Guilty. This rule 

requires that any fine payment to a violations bureau be accom- 

panied by a signed admission of guilt. Given the volume of 

,petty misdmeanor charges and the fact that only fines are 

Iinvolved, it seems that this provision is not justified. This 

is especially true since petty misdemeanors are not crimes. 

No provision is made for a situation where payment without 

signature is made by mail. The costs of returning payments not 

accompanied by such a signed admission would be considerable; ergo, 

what sanctions are-or should be-applicable. In addition, due 

to the mobile nature of today's society, many of the returned 

citations (if a return is to be the procedure) would not reach 

the person who made the attempt to pay his fine. Such a person 

would then have a summons or warrant outstanding for his arrest 

even though he had paid his fine. It would seem that the act 

of paying the scheduled fine would be an adequate admission of 

guilt where a petty misdemeanor is involved. 

--- 
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RULE 23.04. Designation as a Petty Misdemeanor in a Particular 

Case. This rule requires consent of the defendant before a 

prosecuting attorney may certify a misdemeanor charge as a petty 

misdemeanor. There is no justification set out in the rules or 

notes for allowing the defendant to dictate the charges against 

himself. Certification of the offense as7.a petty misdemeanor should 

be allowed up to 15 days after the pre-trial or, if no pre-trial 

is held, up to two weeks of the trial date. 

RULE 23.05. Procedure in Petty Misdemeanor Cases. This rule 

provides that there is no'right to a jury trial for a certified 

petty misdemeanor which involves moral turpitude. The logical 

inference is that there is a right to a jury trial if the certified 

petty misdemeanor does not involve moral turpitude. This conflicts 

with Rule 26.01, Subd. l(l)(b), and comments thereto, (Page 56; 

third paragraph) which provide that offenses not punishable by 

incarceration will be tried to the Court. 

Rule 23 should provide guidance as to what sanction is csn- 

templated if one convicted of a petty misdemeanor willfully refuses 

to pay an imposed fine. 

RULE 26. TRIAL 

RULE 26.01, Subd. l(a). Offenses Punishable by Incarceration. 

This rule, providing a jury trial in the first instance'will 

dramatically increase the jury calendar in Hennepin and Ramsey 

Counties, and should not be implemented in those counties. A 

zealous defender will normally demand a jury trial as the chances 

for acquittal obviously increase if the State must persuade six 

or twelve people of the accused's guilt rather than one trial 

judge. The laudable policy of promoting jury trials will result 
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:in the frustration of an equally important right-that of a speedy 

trial. Pressure will be exerted upon prosecuting attorneys to 

certify misdemeanors as petty offenses simply to prevent a jury 

"calendar backlog. (See also City of St. Paul v. Hitzmann, 295 

Minn. 301, 204 N.W. 2d 417 (1973). 

RULE 26.02, Subd. 5 (l), 9. Grounds. This rule is unclear. 

Does this allow a challenge for cause against a juror who has 

(already served on a jury hearing an offense charged under the 

same statute or ordinance, or is this ground directed at ex- 

cluding jurors who have sat on a jury hearing a matter which 

arose at the same time or is connected factually? 

RULE 26.03, Subd. 17 (2). Reservation of Decision on Motion. 

This rule should not allow the Court to reserve ruling on a 

motion for judgement of acquittal. To allow granting this 

motion after a verdict is returned is to allow jury delib- 

erations which may become a meaningless act. The Court should 

hot be influenced by the findings of a jury in ruling on such 

a motion. The standard for granting such a motion is inapprop- 

riate. Rather than "if the evidence is insufficient to sustain 

a conviction of such an offense or offenses," the standard 

should be a more definitive one and not allow the Court to 

substitute its own opinion for that of the jury when any fact 

question remains. At a minimum, the rule should require specific 

findings by the ruling judge if such a motion is granted. 

i 

RULE 27. SENTENCE AND JUDGMENT 

RULE 27.06, Subd. 9. Correction or Reduction of Sentence. 

This rule should require a Court to state on the record the 

new factors which led it to modify a previously imposed 

r-- 
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sentence. This is strongly suggested by A.B.A. Standards, 

"Sentencing Alternatives and Procedures", 56.1 (1968). The 

comments accompanying Rule 27 should refer to the A.B.A. 

Standards for clarification. 

RULE 28. TRIAL DE NOVO AND APPEALS TO DISTRICT COURT 

This rule permits appeals from Municipal to District Court 

on the record from petty misdemeanors and misdemeanors when the 

initial hearing has been before a judge learned in the law. (Rule 

28.01). Rule 28.03 also allows discretionary interlocutory appeals 

to District Court. Further, the scope of review set out in Subd. 

12 of Rule 29.02 is broad in range an.d encourages the appellate 

court to review the record as "the interests of justice may 

require." 

It would seem logical that appealsto the District Court 

would proliferate under the above rules causing an increased 

workload on the District Court. This would be especially true 

since the rules do not specifically prohibit appeals from 

Municipal Court sentences. (However, see also, comment to 

Rule 29.02, Subd. 12). 

A far more equitable distribution of appellate responsi- 

bilities would take place if appeals to District Court were 

limited to cases punishable or punished as a petty misdemeanor. 

This would take account of the fact that they are not a crime, 

(Rule 23.06). Appeals from the District Court to the 

Supreme Court could be discretionary. (Rule 29.02, Subd. 6(l)). 

In fact, appeals from petty misdemeanors could be made completely 

discretionary without running afoul of the A.B.A. Standards, 



"Criminal Appeals", §l.l(a) (1970) which stresses the need for 

appeal for every criminal conviction. (Emphasis added). 

Appeals in misdemeanor cases punishable by fines over $100 

or by jail sentences, whether executed or not, would be appealable 

in the same manner as felonies and gross misdemeanors. This 

would take recognition of the fact that Municipal Court judges 

are learned in the law by not subjecting each and every decision 

to intermediate appellate appeal. 

RULE 28.01, Subd. 2. Right to Appeal on the Record. This 

rule should be clarified as to whether a conviction of a petty 

misdemeanor is appealable to the District Court. (See defini- 

tion of "misdemeanor" Rule 1.01, which standing alone, does 

not include petty misdemeanors). 

RULE 28.07, Subd. 1. Record on Appeal and Scope of Review. 

This rule, to be logical, must refer to Rule 29.02, Subd. 10 

and 12, (or this may be a mere scrivner's error). 

Appeal should not be allowed where conviction is of a 

misdemeanor punishable by fine only. Since the rules specific- 

ally provide that a petty misdemeanor is not a crime, this 

position is not inconsistent with A.B.A. Standards,Criminal 

Appeals 1.1, "The necessity of appellate review of convictions 

in criminal cases." 

RULE 28.07, Subd. 4. Action of District Appellate Court. 

This rule should not grant the District Court authority to 

direct that the appealed conviction be reduced to a lesser 



charge. We have been unable to find in the A.B.A. Standards 

relative to appellate review of sentences or criminal appeals 

such a grant of appellate authority. The function of an 

appellate Court is to review for error, affirm, reverse, or 

remand for further action by the lower court. It seems in- 

consistent with the role of a detached court, dealing only 

with transcripts, to introduce new charges at the appeal level. 

The appellant is denied an adversary hearing on the newly in- 

troduced charge. Since he may have raised other distinct 

defenses and objections to this lesser charge during the trial, 

he should not suddenly be confronted with a conviction for 

which he might have offered a defense. 

RULE 30.02. By Court. Existing standards for dismissal for 

want of a speedy trial should be specifically included in mis- 

demeanor cases. If the delay is not demonstrably prejudicial 

to the defendant or if the defendant has not requested that 

this matter be brought on for trial a Court should not be 

entitled to dismiss for "Unnecessary Delay" (See considerations 

weighed in State v. Borough, 287 Minn. 482, 178 N.W. 2d 897 

(1970). 
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It is hoped that the attached comn&~s a;e received in . ..' I'_I. 

4.. /I; the spirit in which they are proferred, 
" 

!zi& iz$ a ndgative 2 ‘.;! 
"'vein, but in the hope of contributing to 2 co&rehensive codi- *t 'I. )' 

I :fication of cri&.nal-procedure in this St&e. ,JWe &lize that '. ., 

the numerous and wide ranging observatic@con$ainqd herein ,, '-w. I p 1 *. ;; '1 
should be considered by a working committee"&%th whom a two way i I : 

,discussion could be productive. It is respe'ct$ul$&,submitted ‘b 
I ,I . ,,, .., 

that there has been no opportunity for such an,:eychange. We 
_I, ' I 

,reiterate then, 
. ". 

the request that these rules recei a hearing 

,as a complete set of rules before the drafting committee and 

'that the committee itself include a full-time urban municipal 

prosecutor. 

Dated: January 20, 1975 

I, 

-- 

3252, City Hall 
Minneapolis, Minnesota 
348-2022 
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IN THE SUPREME COURT 

STATE OF MINNESOTA 

IN R,E PROPOSED RULES 
SUJ?PLElvlEEBTAL PETITION 

OF CRIMINAL PROCEDURE ) 

Pursuant to leave of this Court granted January 31, 

1975, your petitioner submits the attached comments as addenda 

to the five minute oral presentation delivered by Larry L. 

Warren on my behalf. 

Respectful&y submitted, 

32p9WI Gfty Hall 
B4in~ca~polis, Minnesota 
348-2022 

Dated: February 3, 1975 

r---. 
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IN THE SUPREME COURT 

STATE OF MINNESOTA 

IN RE PROPOSED RULES 
; SUPPLEMENTAL PETITION 

OF CRIMINAL PROCEDURE ) 

Comes now Walter J. Duffy, Jr., and petitions the court 

to consider the following additional consideration in connec- 

tion with the Minnesota Proposed Rules of Criminal Procedure: 

RULE 6.01 prohibits custodial arrest by a police officer 

where the public offense committed in his presence is a petty 

misdemeanor. What should be the course of a peace officer 

confronted by a citizen who refuses to ID himself or has no 

ID? What does the officer do if the accused refuses to sign 

a promise to appear? The policy of tagging in lieu of arrest 

is a good one, but the decision as to whether or not to book 

a suspect should be left with the discretion of the peace 

officer involved. 

RULE 23.03, Subd. 3 requires that each fine payment to 

a violations bureau be accompanied by a signed admission of 

guilt. Given the propensity for human error and failure to 

follow instructions and the enormous volume of citations issued 

in Minneapolis alone, a colossal administrative bottleneck 

will occur when unsigned citations come in the mail with each 

payment of tags issued. 

The payment accompanying the citation should be regarded 

as a sufficient admission of guilt. 

@&J&E 23‘04 clearly allows the prosecuting attorney to 

invade the province of the legislative branch. The legislature 

must remain the determiner as to classification of criminal 

conduct. An example is that of a charge of possession of a 
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small amount of marijuana. The legislature recently had before 

it a proposal to make such conduct a petty misdemeanor. This 

was specifically rejected by the legislative branch of our 

government as that bill was not reported out of committee. As 

a compromise, the legislative branch made that conduct a 

misdemeanor. 

Now, however, each prosecutor may at his pleasure give full 

force and effect to the rejected bill and denominate the possession 

of a small amount of marijuana a petty misdemeanor. 

RULE 26.01, Subd. 1 (a) giving an accused a right to jury 

trial at first instance in every case wherein he is exposed to 

the possibility of incarceration will dramatically increase 

the jury calendar. It is indeed rare for a defendant to waive 

his right to a jury trial when entitled to one. The current 

practice in Hennepin County Municipal Court results in approxi- 

mately 45 cases being set for criminal court trial weekly. 

These cases in turn generate approximately one appeal to 

Hennepin County District Court every week. It seems, then, 

that allowing a court trial only in Municipal Court allows 

reasonable disposition of misdemeanor cases and a manageable 

number of misdemeanor District Court jury cases, maintaining 

a jury trial right.‘ 

Under new policies, it is not difficult to anticipate 45 

jury cases being set weekly or many times that number in 

Municipal Court under the new rules. This situtation is out 

of the question without a tripling of the staff for the bench 

and prosecutor's office, to say nothing of administrative 

burden for the Hennepin County Court Administrator and the 

realities of courtroom space. 

The argument will undoubtedly be made that in practice,the 

prosecuting attorney will be squeezed into certifying the bulk 

of misdemeanor cases as petty misdemeanors. Is this a proper 

device to “move the calendar along?" We think not. The present 

I 
~ 



practice of allowing a jury trial in ordinance misdemeanor 

prosecution only on De Novo trial in District'Court should be 

maintained. 

In sum, we ask that the rules be referred to the Advisory 

Committee to meet with interested gar;t;ies d discuss their 

observations and objections. Thi%:opportu$%ty has not been 
! 

,, ,“‘I 

afforded those practicing in the misde@anor area. 
.I .* , * r,, 

City Attorney 
325M, City Hall 
Minneapolis, Minnesota 
348-2022 

Dated: February 3, 1975 
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